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This Initial Decision sustains the complaint filed by Iris R. Owen (Ms. Owen) against The Peoples Natural Gas Company, d/b/a Dominion Peoples (Dominion Peoples), at Docket No. C-20055181, for the limited purpose of directing compliance with the payment arrangement established by the Bureau of Consumer Services (BCS), and dismisses the complaint, in all other respects for the failure to satisfy the burden of proof.

HISTORY OF THE PROCEEDING


In her complaint filed September 1, 2005, Ms. Owen alleged a billing dispute and requested, among other items, an adjustment to her account.  In its answer filed October 13, 2005, Dominion Peoples denied the material allegations of the complaint.  On November 1, 2005, Chief Administrative Law Judge (CALJ) Veronica A. Smith issued an Interim Payment Order in this case.  The CALJ also issued in this case an Interim Order Setting Resolution Conference on November 2, 2005, pursuant to which a report was submitted to the Mediation Unit.  By letter dated December 1, 2005, the Commission notified Ms. Owen and Dominion Peoples that the hearing in this case would be held by telephone, on January 4, 2006 at 2:30 p.m.  On December 5, 2005, I issued a Prehearing Order which reminded the parties of date, time, and manner of the hearing in this case.


The hearing was held as scheduled.  Ms. Owen, who was not represented by an attorney, testified in support of her complaint.  She did not submit any exhibits.  Dominion Peoples, represented by an attorney, presented the testimony of one witness and submitted two exhibits which were admitted into the record.  Briefs have not been filed in this case.  The record, consisting of the 31-page transcript of the hearing and the two exhibits, was closed by my Order issued January 26, 2006.

FINDINGS OF FACT


1.
The Complainant in this proceeding is Iris R. Owen.  Her address is 1243 Woodmont Avenue, New Kensington, PA 15068 (Tr. 9).



2.
The Respondent in this proceeding is The Peoples Natural Gas Company, d/b/a Dominion Peoples.



3.
Ms. Owen testified that she is contesting a bill she received from Dominion Peoples in September in the amount of $690.22.  She does not believe that is an accurate bill, because her gas furnace was not in use until November or December of 2004 (Tr. 10).


4.
According to Ms. Owen, from about June of 2003, she began receiving gas bills stating that no payment was due, or she could pay the budget amount of $137.00.  She continued to receive gas bills like that until she received one showing an amount due of $623.00.  She testified that she doesn’t know how the amount became $690.22 (Tr. 10-11, 17-18).



5.
According to Ms. Owen her property was vacant, although she did have the service and water turned on.  She testified that she received her first gas bill in January or February of 2003 (Tr. 10-12).



6.
Ms. Owen did some cleaning at her home during January through March of 2003.  She moved into her home probably July of 2003, but her furnace did not get turned on until September of 2003 (Tr. 12, 14).



7.
She had problems with the furnace going on and off, and testified this was because of a problem with the thermocouple.  She turned the furnace off and did not get it fixed until November of 2004.  It is her testimony that she lived in her home between September of 2003 and November of 2004 with her furnace turned off.  The only gas using appliances in her home are the furnace and the hot water heater (Tr. 12-13).



8.
During the winter when the furnace was not in use, Ms. Owen testified that she used electric space heaters to keep warm (Tr. 14-15).


9.
Ms. Owen also testified that the furnace had been fixed in November of 2003, and that the furnace was on during the winter of 2003-2004 (Tr. 15-16).



10.
Ms. Owen further testified that although her furnace was not working properly during the winter of 2003-2004, she was using gas at her house (Tr. 16).


11.
Dominion Peoples initiated gas service to Ms. Owen at her home on December 17, 2002 (Tr. 21; Dominion Peoples Ex. A, p. 1).



12.
As of the January 4, 2006 hearing in this case, the balance on Ms. Owen’s gas service account was $933.92.  The then monthly budget amount for her gas bills was $224.00 (Tr. 25; Dominion Peoples Ex. A, p. 3).


13.
Dominion Peoples obtained an actual reading of Ms. Owen’s gas meter when it initiated service on December 17, 2002.  It then obtained actual meter readings on June 16, 2003 and August 14, 2003 (Tr. 22-23; Dominion Peoples Ex. A, p. 1).



14.
Dominion Peoples then began experiencing problems obtaining access to the Complainant’s gas meter and a number of estimated bills were issued between September 15, 2003 and September 15, 2004.  During that time, there was one bill that was based on a customer supplied meter reading on October 14, 2003 (Tr. 22-24; Dominion Peoples Ex. A, pp. 1-2).



15.
On June 29, 2004, Dominion Peoples did obtain an actual reading of Ms. Owen’s gas meter of 799.2.  That meter reading was not used for the issuance of a gas bill to Ms. Owen (Tr. 23-24; Dominion Peoples Ex. A, p. 2).



16.
The gas bill issued to Ms. Owen on July 16, 2004, was based on an estimated meter reading of 738.1.  The gas bill issued to Ms. Owen on August 16, 2004, was based on an estimated meter reading of 738.9.  Compared to the unused actual meter reading of June 29, 2004, the two gas bills of July and August of 2004 were based on underestimates of Ms. Owen’s gas usage (Tr. 23-24; Dominion Peoples Ex. A, p. 2).


17.
According to Dominion Peoples witness Deborah Gardner, Ms. Owen provided a customer meter reading on August 17, 2004 of 800.9.  It is Ms. Gardner’s testimony that upon receipt of that customer reading it was recorded into the system and was used to generate the estimated bill of September 14, 2004, in the amount of $690.22, which is the bill that is the subject of this dispute (Tr. 24; Dominion Peoples Ex. A, p. 2).



18.
On August 8, 2005, the BCS issued its determination on Ms. Owen’s informal complaint, at BCS Case No. 1790117, in which Ms. Owen was directed to pay her regular monthly budget amount for her current gas service, plus an additional $15.00 per month toward the unpaid balance on her account (Tr. 26; Dominion Peoples Ex. B).



19.
Dominion Peoples would be willing to “reset” the payment arrangement established by the BCS, and start Ms. Owen on a payment plan of her current monthly budget amount, plus $15.00 per month.

DISCUSSION
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging a billing dispute, and requesting an adjustment to her account, it is clear that Ms. Owen is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).
Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  For example, if a one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).



The testimony provided by Ms. Owen in this case is very confusing and not specific.  The dates and time periods when her furnace was or wasn’t working, when it was or wasn’t turned on, or when she was or wasn’t at her home kept changing during the hearing.  In light of the testimony given by Ms. Owen, there is no basis in this record that would support a conclusion that she has satisfied the burden of proving that she did not use the amount of gas for which she was billed in September of 2004.



It appears from this record that the disputed bill of $690.22, issued in September of 2004, is a make up bill for a series of estimated bills during the period of time that Dominion Peoples had not been able to gain access to Ms. Owen’s gas meter and obtain actual meter readings.  It also appears from this record that the previous estimated bills had underestimated her gas usage.  Further, Ms. Owen did acknowledge during the hearing that between December of 2002, when her gas service was turned on, until September of 2004, when she received the disputed bill, she was using the gas service of Dominion Peoples (Tr. 16).  However, she objects to having to pay the disputed bill because Dominion Peoples didn’t properly bill her prior to September of 2004 (Tr. 27).  As understandable as her position might be, the law requires her to pay the amount of the make up bill.



In West Penn Power Company v. Nationwide Mutual Insurance Company, 228 A.2d 218 (Pa. Super 1967), the Pennsylvania Superior Court held that a customer was required to pay a electric bill for previously unbilled electric service, even though the customer had paid the erroneous bills.  The Court noted that the only issue is whether the customer had paid in full for the service received.  As the Court stated, if the meter showed that the customer had consumed the amount of electricity for which it was now billed, the utility had a clear right to receive payment of disputed bill.



In Duffy v. Western Pennsylvania Water Company, 51 PA PUC 703 (1978), the water company was unable to obtain an actual reading of the customer’s meter for a period of two years and the customer’s bills were based on estimated readings.  When an actual meter reading was obtained, an adjusted bill was issued to the customer for previously underbilled water usage.  The Commission held that the customer was responsible to pay for the previously unbilled service, but permitted the customer to pay the amount of the adjusted bill over a period of 24 months, the period during which the underbilling occurred.  See, also, Sealy Mattress Manufacturing Co., Inc. v. Brookville Telephone Co. and Bell Telephone Company of PA, Docket No. C-860651, entered April 1, 1987.



In addition, Section 56.14 of the Commission’s regulations, which pertains to make up bills provides:


When a utility renders a make up bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make up bill exceeds the otherwise normal estimated bill be at least 50% and at least $50.00:


(1)
The utility shall review the bill with the ratepayer and make a reasonable attempt to enter into a payment agreement.


(2)
The period of the payment agreement may, at the option of the ratepayer, extend at least as long as:



(i)
The period during which the excess amount accrued.



(ii)
Necessary so  that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.

Thus, whether from inadvertence or error on the part of the utility, if the customer has used the service for which it has now been billed, and for which it had not previously been billed, then the customer must pay the amount of the disputed bill.



The period of time during which the underbilling for Ms. Owen’s gas service occurred is 13 months, from August of 2003 through September of 2004.  The amount of the disputed bill is $690.22.  If that amount were repaid in a 13-month period, as permitted by 52 Pa. Code §56.14(2)(i), the BCS could have directed Ms Owen to pay approximately $53.10 per month, in addition to her regular monthly budget payment amount ($690.22 ÷ 13).  On the other hand, if disputed amount were paid, as permitted by 52 Pa. Code §56.14(2)(ii), so that her bills did not exceed her regular monthly budget amount, plus 50%, the BCS could have directed her to pay an additional $93.50 per month ($187 ÷ 2).


The BCS however, did not direct either as the payment arrangement it established for Ms. Owen.  Rather it set the payment arrangement as her regular monthly budget amount for her current gas service, plus an additional $15.00 per month on the unpaid balance on her account.  This payment arrangement was to commence in September of 2005 (Dominion Peoples Ex. B).  It appears, from this payment arrangement, that the BCS treated this as an informal complaint under Chapter 14 of the Code, 66 Pa. C.S. §§1401, et. seq.


In my opinion, Ms. Owen’s formal complaint, and the evidence produced at the hearing, clearly indicate that this case is not subject to the provisions of Chapter 14 of the Code, 66 Pa. C.S. §§1401, et seq.  The issue in this case concerns responsibility for the payment of a make up bill for previously unbilled or underbilled utility service.


Accordingly, even though Dominion Peoples expressed its willingness to “reset” the BCS payment arrangement for Ms. Owen, Commission precedent precludes making such a resetting a part of its Order in this case.  Rather, the payment arrangement to be set by the Commission in this proceeding will be the more favorable to Ms. Owen permitted by Section 56.14 of the Commission’s regulations.  This does not preclude Dominion Peoples from making an agreement with Ms. Owen to “reset” her BCS payment arrangement, if it continues to be willing to do so.
CONCLUSIONS OF LAW


1.
The parties to and subject matter of this gas billing dispute complaint proceeding are properly before the Commission.



2.
Ms. Owen, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Ms. Owen has failed to satisfy the burden of proving that she should not be required to pay the make up bill of $690.22 issued in September of 2004.



4.
Ms. Owen should be required to pay the regular monthly budget amount of her gas bills for current service, plus an amount equal to 1/13 of the disputed bill for a period of 13-months.



5.
The complaint should be sustained for the purpose of establishing a payment arrangement, and dismissed, in all other respects, for the failure to satisfy the burden of proof.
ORDER
THEREFORE,



IT IS ORDERED:





1.
That the complaint of Iris R. Owen against The Peoples Natural Gas Company, d/b/a Dominion Peoples, at Docket No. C-20055181, is sustained for the limited purpose of establishing a payment arrangement, and dismissed, in all other respects for the failure to satisfy the burden of proof.



2.
That, beginning with the first gas bill received after the date on which the Commission’s Order in this case is entered, Iris R. Owen shall pay to The Peoples Natural Gas Company, d/b/a Dominion Peoples, the regular monthly budget amount of her gas bills for current service, plus an additional $53.10 per month toward the make up bill for previously unbilled or underbilled gas service, by the due date of each month’s gas bill, and to continue to pay her gas bills in this manner until the full amount of the $690.22 make up bill has been fully paid.



3.
That, as long as Iris R. Owen complies with the payment terms of the Commission’s Order, The Peoples Natural Gas Company, d/b/a Dominion Peoples, shall not assess any late payment charges or penalties, and shall not interrupt her gas service, except for valid emergency or safety reasons.



4.
That, if Iris R. Owen fails to comply with the payment terms of the Commission’s Order, The Peoples Natural Gas Company, d/b/a Dominion Peoples, is authorized to terminate her gas service upon compliance with the applicable provisions of the Public Utility Code, 66 Pa. C.S. §§101, et. seq., and the regulations of the Commission, 52 Pa. Code §§56.1, et seq.


5.
That this Order shall be without prejudice to the rights of the parties to enter into any lawful agreement between them establishing a payment arrangement different than the one contained in the Commission’s Order.
Date:  February 8, 2006



[image: image1.png]bert P. Meehan
Administrative Law Judge
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