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Philadelphia Gas Works, Inc.

 

OPINION AND ORDER

 
BY THE COMMISSION:
 

Before the Commission for consideration and disposition are the Exceptions of Bishop Anthony Butler/Church of Faith and Healing in the Name of the Lord Jesus Christ, Inc. (Complainant), filed on November 16, 2004, to the October 13, 2004 Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen.  Philadelphia Gas Works, Inc. (PGW) filed Reply Exceptions on December 3, 2004.  

History of Proceeding
 

On November 18, 2003, the Complainant filed a Formal Complaint with the Commission against PGW alleging that PGW’s gas meter did not accurately report Complainant’s gas usage, and that his gas bills were inordinately high.  The Complainant further alleged that the PGW’s service representatives were not responsive after taking his complaint and failed to resolve the problem satisfactorily.  The Complainant requested that the Commission freeze the account until this matter is resolved.  PGW filed its Answer on January 9, 2004, denying the material allegations of the Complaint.  
By Notice dated March 10, 2004 the Office of Administrative Law Judge (OALJ) scheduled an Initial Hearing for 10:00 A.M. on June 25, 2004.  PGW was represented at the hearing by counsel.  The ALJ delayed the start of the hearing until 10:26 A.M. because the Complainant had not yet made an appearance.  The hearing commenced without the Complainant.  Part way through the testimony of PGW’s witness, Mr. Anthony Langford, Complainant’s wife and son appeared at the hearing with a power of attorney authorizing the son to act on the Complainant’s behalf.  The Complainant, himself, did not appear at the hearing because his attorney was not available.  The son made a request for a continuance which was denied by the ALJ.  (I.D. at 4).  
PGW presented the testimony of PGW employee, Anthony Langford.  Mr. Langford testified that PGW tested the Complainant’s meter and determined that it functioned within the accepted variance.  (Tr. at 13).  Several PGW exhibits were admitted into the record.  Both the Complainant’s son and wife declined to testify on the Complainant’s behalf.  The Complainant’s son also declined an offer from PGW to discuss settlement.  (I.D. at 4).  The hearing produced a thirty-page transcript.  

The ALJ issued an Initial Decision on October 13, 2004, that dismissed the Complaint because the Complainant failed to carry his burden of proof.  On November 16, 2004, the Complainant filed Exceptions.  PGW filed Reply Exceptions on December 3, 2004.

Discussion
We note that any issue or exception, which we do not specifically address herein, has been duly considered and is denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. P.U.C., 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. P.U.C., 485 A.2d 1217 (Pa. Cmwlth. 1984).


Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. 

§ 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602 (Pa. Cmwlth. 1990). 
In his Initial Decision, the ALJ made seven Findings of Facts (I.D. at 2-3), and two Conclusions of Law (I.D. at 5).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless expressly or by necessary implication, they are reversed or modified by this Opinion and Order.  
 
The Complainant excepts to the ALJ’s dismissal of his Complaint.  Among other things, the Complainant asserts, as follows: (1) that he could not sustain the burden of proof of his allegations because his attorney was not present for the hearing; (2) that the ALJ erred by accepting PGW’s automatic meter readings as the same as actual meter readings for billing purposes; (3) that the amount that the Initial Decision stated that Complainant owes to PGW is not correct.  (Exceptions at 2-4).
PGW asserts that its meter readings were actual and made as transmitted by the PGW automatic meter reading device, and that these readings are acceptable for billing purposes.  The Complainant’s meter was tested and found to be working within acceptable parameters.  (Finding of Fact No. 2).  PGW also contends that the Complainant’s dilatory posture and lack of attention to this Complaint resulted in a failure to retain counsel.  In other words, the Complainant caused his own disadvantage.  (Reply Exceptions at 2).  
First, we will address the Complainant’s Exception regarding the accuracy of PGW’s meter reading.  In order to demonstrate a meter’s inaccuracy, the Complainant must (1) show that the disputed bill was abnormally high when compared to prior usage patterns, and (2) show that his pattern of usage had not changed.  See Malcolm Waldron v Philadelphia Electric Company, Docket No.  C-77100047 (Order entered March 14, 1980).  The Commission has accepted and encouraged automatic meter readings for billing purposes.  Automatic meter readings are a faster and more efficient means of recording customer usage for billing purposes. 
The Complainant never offered any evidence of prior usage patterns in contrast to his billing rate.  “Mere bald assertions, personal opinions or perceptions do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).  Based on PGW’s evidence that the meter tested within the accepted parameters and the Complainant’s failure to present any evidence in support of his assertion, we conclude that the bills the Complainant received from PGW were accurate.  The Complainant’s Exception regarding the accuracy of PGW’s meter readings is denied.  

Next, we shall address the Complainant’s Exception that he could not sustain his burden of proof because his attorney was not present for the hearing.  The Complainant received notice of the hearing when the OALJ forwarded the following hearing notice dated March 10, 2004, to all parties for the initial hearing scheduled on June 25, 2004.  Page two of the hearing notice contained two pertinent directives:
1) Attention: You may lose the case if you fail to come to this 


hearing and present facts on the issues raised.

2) An Attorney representing you should file a Notice of Appearance 


before the scheduled hearing date.



The Complainant alleged that his attorney could not appear because of a scheduling conflict, and that he was prevented from contacting his attorney to obtain representation for various reasons.  However, the Complainant had more than three months, from March 10, 2004 to June 25, 2004, to retain counsel, have his counsel enter an appearance, and prepare to offer testimony or evidence.  The alleged attorney did not enter an appearance, nor did the attorney file for a continuance pursuant to 52 Pa. Code § 1.15(c).  (I.D. at 4).


The Complainant’s son, Andre Butler, appeared before the ALJ with a power of attorney authorizing him to act on the Complainant’s behalf.  Mr. Butler requested a continuance during the hearing itself.  However, the request for a continuance was not timely, as 52 Pa. Code § 1.15(c) requires that such requests be filed five days before the hearing occurs.  



Mr. Butler also refused to offer any testimony on the Complainant’s behalf.  (Tr. at 14, 18).  Further, the Complainant’s spouse, Gracie Butler, appeared as a potential witness, but failed to testify.  (Tr. at 19, 27, and 28).  In fact, Mr. Butler interceded and prompted Mrs. Butler not to offer her testimony.  (Tr. at 28).   

The Complainant’s failure to present any evidence on the record resulted in the ALJ dismissing the Complaint for failure to carry the burden of proof.  In order to prevail on a complaint, an interested person, such as the Complainant herein, must demonstrate, according to statutory law and case precedent, that the respondent utility violated a law that the Commission has jurisdiction to administer or violated a regulation or order of the Commission.  66 Pa. C.S. § 701; 52 Pa. Code § 5.22(a)(4).  Joseph Barron v. PG Energy, Docket No. C-20028189 (February 24, 2003).  After reviewing the record of this proceeding, we agree with the ALJ’s decision to dismiss the Complaint for failure to carry the burden of proof. 
On consideration of these Exceptions, we conclude that the Complainant not only received adequate notice to retain counsel, but also failed to provide any evidence that the automatic meter readings were inaccurate.  The Complainant failed to sustain his burden of proof because of his lack of diligence in prosecuting this matter.  Therefore, we conclude that the Complainant failed to provide any evidence suggesting wrongdoing by PGW.  Because the Complainant has failed to prove any violation of the Public Utility Code, Commission regulation, or Commission order, the Complainant’s Exceptions are denied: THEREFORE,  
IT IS ORDERED: 

1.
That the Exceptions of the Bishop Anthony Butler/Church of Faith and Healing in the Name of the Lord Jesus Christ, Inc. to the Initial Decision of ALJ Ky Van Nguyen, issued October 13, 2004, are denied.  

2.
That the October 13, 2004 Initial Decision of Administrative Law Judge Ky Van Nguyen is adopted to the extent that it is consistent with this Opinion and Order.  

3.
 That the Complaint of Bishop Anthony Butler/Church of Faith and Healing in the Name of the Lord Jesus Christ, Inc. against PGW is dismissed. 








BY THE COMMISSION,
 

 

 








James J. McNulty








Secretary

 

(SEAL)

 

ORDER ADOPTED:  March 2, 2006
 

ORDER ENTERED:  March 6, 2006
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