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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition is an Emergency Petition for Supersedeas Pending Appeal (Petition) filed by Alex Sterin t/a Camden Cleaning Services (Camden Cleaning) on February 3, 2006.  The Order to which the Petition refers was entered herein on January 18, 2006.  On February 23, 2006, PECO Energy Company (PECO) filed an Answer to the Petition (Reply).


History of the Proceeding


On June 24, 2003, Camden Cleaning filed a Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO.  In the Complaint, Camden Cleaning alleged that PECO had back-billed it based on estimated usage and that the estimated usage was much higher than the actual usage.  The owner, Mr. Sterin, asked that the Commission direct PECO to bill on actual usage and reimburse him.



On July 24, 2003, PECO filed an Answer to the Complaint.  PECO admitted that it based its billing of Camden Cleaning’s four business locations on estimated usage and that it did so because Camden Cleaning’s meters at all four locations were found to have been subjected to tampering.


Camden Cleaning operates a laundry service at four locations in Philadelphia, each of which receives electric utility service from PECO.  Alex Sterin’s businesses were identified because they were included in a list of clients of an individual who was implicated in meter tampering at other PECO account locations.  Based on this information, representatives of PECO conducted an investigation and found evidence of meter tampering at all four Camden Cleaning locations.  PECO, subsequently, re-billed Camden Cleaning for estimated un-metered usage at the four accounts.  Thereafter, Camden Cleaning filed a Formal Complaint against PECO objecting to the billing based on estimated un-metered usage.


At a hearing held on May 20, 2004, Camden Cleaning presented the testimony of two witnesses and introduced seven exhibits which were admitted into the record.  PECO presented the testimony of two witnesses and introduced 14 exhibits, the first ten of which were admitted into the record.  Camden Cleaning objected to PECO’s proposed Exhibits Nos. 11 through 14 on the ground that they were inadmissible hearsay.  The ALJ sustained Camden Cleanings’ objection and the exhibits were stricken.  (I.D. at 7-8.)


By Initial Decision (I.D.) issued November 16, 2004, presiding Administrative Law Judge (ALJ) Ky Van Nguyen found rebilling to be appropriate for three of the four accounts in question.  The ALJ concluded that PECO would be authorized to back-bill Camden Cleaning for estimated un-metered usage related to a four-year period at three of Camden Cleaning’s four locations.  However, the ALJ concluded that PECO had failed to show that back-billing was justified at Camden Cleaning’s fourth location at Allegheny Avenue.  PECO filed Exceptions to the Initial Decision relative to rebilling for the fourth location and Camden Cleaning filed Reply Exceptions.  This Commission granted PECO’s Exceptions and directed rebilling for all four of the account locations in question.



In its Petition for Reconsideration, Camden Cleaning listed twenty-two reasons in support of its request that the Commission deny PECO’s Exceptions and adopt the ALJ’s Initial Decision without modification.  On consideration of the Petition, we granted reconsideration, pending review of and consideration on the merits.  


On June 20, 2005, PECO filed an Answer, asserting that Camden Cleaning’s Petition for Reconsideration should be denied because Camden Cleaning failed to raise new or novel arguments not previously considered by the Commission in its Order. 



Our Opinion and Order denying Camden Cleaning’s Petition for Reconsideration, relative to the Opinion and Order entered on May 24, 2005, was entered on January 18, 2006.  Camden Cleaning filed the instant Petition on February 3, 2006.  PECO filed an Answer to the Petition on February 23, 2006.  Camden Cleaning also filed a Petition for Review of our May 25, 2005 Order with the Commonwealth Court, docketed at 215 CD 2006, on February 2, 2006.  


In its Answer, PECO avers that there is no new or novel basis set forth in the Petition that would warrant emergency relief.  PECO also asserts that it is in the interest of justice that the supersedeas be denied.  In the alternative, PECO requests that the unpaid account amount ($20,395), deemed owing by the Commission’s Order, be placed in escrow as required under Pennsylvania Appellate Rule 1731 for Automatic Supersedeas for Orders for the Payment of Money when such injunctive relief is requested.  Pa. R.C.P. § 1731.  (Answer at 2-3).

Discussion


In determining whether a stay should be granted, the Commission applies the four criteria established in Virginia Petroleum Jobbers Association v. Federal Power Commission, 259 F.2d 921 (D.C. Cir. 1958) (Virginia Petroleum).  (See, e.g., Pa. PUC v. Process Gas Consumers, 502 Pa. 545, 467 A.2d 805 (1983) (Process Gas)).  Under Virginia Petroleum, a stay is warranted only if:



1.
The party makes a strong showing that it is likely to prevail on the merits;



2.
The party has shown that, without the required relief, it will suffer irreparable injury;



3.
The issuance of a stay will not substantially harm other interested parties in the proceeding; and



4.
The issuance of a stay will not adversely affect the public interest.


With the foregoing criteria in mind, we shall review the subject Application pending before us.  We note that Camden Cleaning has not directly addressed any of the above criteria for granting a stay.  Nonetheless, we shall consider their petition.

The first criterion to be considered is whether Camden Cleaning is likely to prevail on the merits.  In its Petition, Camden Cleaning simply does not address this issue either directly or indirectly.  Upon review of the first criterion, we find that there is no support for the notion that Camden Cleaning is likely to prevail on the merits.  



The second criterion is that the moving party has shown that, without the required relief, it will suffer irreparable injury.  In its Petition, Camden Cleaning states that PECO Energy has notified it of its intention to terminate Camden Cleaning’s electric service on or shortly after February 3, 2006.  Camden Cleaning argues that it will suffer irreparable harm if emergency supersedeas is not granted because the business at this location will not be able to operate without electric service, thus forcing all of its employees out of work.”  (Petition at 3.)  


Speculative claims of economic detriment are not sufficient to support Camden Cleanings’ allegation of irreparable injury.  We note that it has not been established on the record that Camden Cleaning will not be able to pay the rebilling from PECO plus its current bills for service.  Accordingly, we conclude that Camden Cleaning has not satisfied this criterion for the issuance of a stay.



The third criterion is whether the issuance of the requested stay will substantially harm other interested parties in the proceedings.  Camden Cleaning has not addressed this criterion as it relates to PECO.  However, we note that either PECO or PECO’s paying customers have been subsidizing the cost of the un-metered electric service that Camden Cleaning has received due to meter tampering.  This alone would warrant rebilling rather than the grant of a stay.  Accordingly, we conclude that Camden Cleaning has not satisfied this criterion for the issuance of a stay.


The fourth and final criterion is that the issuance of a stay will not adversely affect the public interest. Camden Cleaning implies that the issuance of a stay herein will serve the public interest because the employees at Camden Cleaning’s Allegheny Avenue location will retain their jobs.  Camden Cleaning contends that the customers from the low income neighborhood in which the business is located rely on this laundry service.  Also, if the laundry service closes, the resulting vacant building would pose an attractive nuisance that would threaten the building and the neighborhood.  Petition at 3.  



We disagree with Camden Cleaning’s assertion that the grant of a stay herein would serve the public interest.  Camden Cleaning allegations concerning the public interest are speculative, at best.  Also, as noted above, the public interest will be much better served if Camden Cleaning pays the proper rate for all the electric service that it had consumed in the past and will continue to consume in the future.  Accordingly, we conclude that Camden Cleaning has not satisfied the fourth and final criterion for the issuance of a stay.



In addition to Camden Cleaning’s failure to satisfy the criteria for the granting of a stay, we also note that Camden Cleaning does not qualify for equitable relief in this matter because it does not have “clean hands.”  Those who seek equity should do equity.  Mazer v. Sargent Electric Company, 407 Pa. 169, 180 A.2d 63 (1962).  Under the “clean hands” doctrine, equity will not grant relief to a party, who, as actor, seeks to set judicial machinery in motion and obtain some remedy, if such party in his prior conduct has violated conscience or good faith or other equitable principles is the principle that one who has unclean hands is not entitled to relief in equity.  Black’s Law Dictionary, 227 (5th Ed.1979).  This case would never have been brought if Camden Cleaning had not been involved in meter tampering in the first place.  (Order of January 26, 2006, at 6)  Camden Cleaning is requesting equity without having done equity.  Thus, Camden Cleaning cannot claim to have acted with “clean hands.”
Conclusion


We have carefully reviewed the criteria that must be satisfied in order for a stay to be granted.  We find that Camden Cleaning has not demonstrated that it should prevail on any of the four criteria as outlined in Virginia Petroleum.  In addition, based on our review of the record in this proceeding, we conclude that Camden Cleaning’s Petition is not meritorious because Camden Cleaning does not have clean hands in this matter.  Accordingly, Camden Cleaning’s Petition will be denied: THEREFORE,



IT IS ORDERED:  That the Emergency Petition for Supersedeas Pending Appeal filed by Camden Cleaning on February 3, 2006, which was filed in reference to the Order entered herein on July 18, 2006, is hereby denied.









BY THE COMMISSION,









James J. McNulty









Secretary

(SEAL)

ORDER ADOPTED:  March 16, 2006
ORDER ENTERED:  March 17, 2006
	� 	The Commission’s regulation at 52 Pa. Code § 5.572(c) requires that an answer to a petition for relief following a final decision must be filed within 10 days after service of a petition.  Since PECO’s receipt of the instant Petition was delayed, we will deem PECO’s Answer to be timely.
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