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HISTORY OF THE PROCEEDING

On September 16, 2005, Angelyn Zecha (Complainant) filed a complaint against PPL Electric Utilities Corporation (Respondent) asserting that the Respondent over billed her for electric service for the period from May, 2004 through September, 2004.  According to the Complainant, the Respondent replaced a malfunctioning electric meter in September, 2004 that the Respondent asserted had partially malfunctioned.  The Complainant contends that the electric meter completely malfunctioned and erroneously registered usage for the period from May, 2004 through September, 2004.  Complainant alleges that Respondent did not test the electric meter it removed from her residence to determine if it was functioning properly.  The Complainant argues that the amount of electricity usage that Respondent claims for the time period is far in excess of what she used for the same time period in 2003 and 2005.  The Complainant requests that the Commission reduce the amount that the Respondent is requesting so that it is the average of the usage for the same time period in 2003 and 2005.  

Respondent filed an answer to the complaint on October 11, 2005.  The Respondent denies that the usage it has billed to Complainant is incorrect.  The Respondent asserts that on September 23, 2004, an investigation it initiated showed that the Automatic Meter Reading (AMR) electric meter at Complainant’s residence was not transmitting meter readings in the correct manner.  The Respondent claims that the bills sent to Complainant for the period from May, 2004 to September, 2004 were inaccurate.  The Respondent states that it removed the malfunctioning meter on September 1, 2004 and, based on the reading on the meter, billed Complainant for 15,486 kilowatt hours registered on the meter.  According to the Respondent, it billed the Complainant for the actual usage registered on the meter.  The Respondent requests that the Commission deny the complaint. 
By hearing notice dated December 13, 2005, the Commission scheduled a telephone hearing for this matter on February 2, 2006 at 2:30 p.m., and assigned the case to me.  I issued a standard prehearing order on December 16, 2005 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  I conducted the initial hearing as scheduled on February 7, 2006.  
The Complainant presented testimony and sponsored no exhibits.  Kimberly G. Krupka, Esq. represented the Respondent, which sponsored three exhibits that I admitted into the record.  The initial hearing resulted in a transcript of forty-eight pages.  The record closed on February 27, 2006, the date the transcript was filed with the Secretary’s Bureau.
FINDINGS OF FACT



1.
The Complainant in this case is Angelyn Zecha, who resides at 2060 Chevy Chase Drive, Harrisburg, Pa.17110.  (N.T. 6)


2.
The Complainant has resided at 2060 Chevy Chase Drive since 1991.  (N.T. 6)



3.
The Complainant’s daughter resided with her at 2060 Chevy Chase Drive in 2003.  (N.T. 13)


4.
The Complainant’s daughter started college in 2004.  (N.T. 13)



5.
The Respondent in this case is PPL Electric Utilities Corporation. (N.T. 6-7)


6.
Complainant received electric service from the Respondent the entire time she has resided at 2060 Chevy Chase Drive.  (N.T. 6)



7.
The Complainant and her daughter were in China during June, 2004 and, during the time they were in China; no one lived in the residence at 2060 Chevy Chase Drive.  (N.T. 9, 13) 


8.
The Complainant did not contact the Respondent when she started receiving low electric bills.  (N.T. 8, 14-15)



9.
Complainant had surgery in 2003 and was home recovering from surgery from January, 2003 to March, 2003.  (N.T. 15, 45)


10.
The Complainant’s electric bills show usage from January, 2003 to December, 2003 as 17,723 kilowatt hours.  (PPL Ex. 1)



11.
The Complainant’s electric bills show usage from January, 2005 to December, 2005 as 18,899 kilowatt hours.  (PPL Ex. 1)


12.
Complainant’s residence is heated and cooled by a heat pump. (N.T. 13, 15-16)



13.
Respondent became aware of a problem with the Complainant’s electric meter in August, 2004 when its computer system generated an order to investigate after three months of minimal usage.  (N.T. 20-21)



14.
Respondent changed the meter at Complainant’s residence when it investigated the cause of the minimal electric usage.  (N.T. 21)



15.
The out reading on the electric meter when the Respondent removed the electric meter from the Complainant’s residence was 42783.  (N.T. 21-22)



16.
The reading on the Complainant’s bill of September 1, 2004 was 27297 (N.T. 23, PPL Ex. 1)


17.
 Respondent billed Complainant on the basis of the difference between the out reading of 42783 and the reading of 27297 on Complainant’s September 1, 2004 electric bill or 15,486 kilowatt-hours.  (N.T. 23-24, PPL Ex. 1)



18.
Respondent was not able to determine from the reading on the meter in what months the 15,486 kilowatt hours of unbilled electric usage occurred (N.T. 24-25)



19.
Complainant’s electric bills became significantly lower in March, 2004.  (N.T. 25, PPL Ex. 1)



20.
The Respondent tested the meter removed from Complainant’s residence for accuracy and determined that the AMR module was defective.  (PPL Ex. 3, N.T. 35)



21.
The Respondent’s electric meter test indicated that the meter removed from Complainant’s residence was otherwise accurate.  (PPL Ex. 3, N.T. 35-36)



22.
The electric meter reading taken through the AMR module for Complainant’s residence was 27297 for the period from May, 2004 through August, 2004, indicating that the AMR module stopped working completely.  (N.T. 23-25, PPL Ex. 1)



23.
The Respondent calculated the amount of electricity used by Complainant during the time that the AMR module malfunctioned by subtracting the reading through the AMR module as recorded on the Complainant’s electric bill (27297) from the reading on the electric meter it removed from Complainant’s residence (42783).  (N.T. 23-24)   



24.
The Respondent calculated the amount of electricity used by the Complainant during the time the AMR module malfunctioned as 15,486 kilowatt hours.  (N.T. 23-24)  



25.
The amount of 15,486 kilowatt hours represents the amount of electricity used by the Complainant during the entire time the AMR module was malfunctioning, not just for the time period from May, 2004 to September, 2004 when the AMR module stopped working altogether.  (N.T. 24-25)



26.
The Respondent does not know when the AMR module began malfunctioning.  (N.T. 23-25)



27.
The Respondent tested the AMR electric meter removed from Complainant’s residence by testing the register dial which counts the disk revolutions and registers usage.  (PPL Ex. 3, N.T. 34-36)


28.
The register dial on the AMR electric meter removed from Complainant’s residence is a separate component from the AMR module.  (N.T. 33-34)



29.
The register dial on the AMR electric meter removed from Complainant’s residence measured as 100.24% accurate.  (PPL Ex. 3, N.T. 34-35)


30.
The accuracy of the AMR electric meter removed from Complainant’s residence is not affected by being stored for an extended period of time.  (N.T. 36-37)



31.
The AMR electric meter removed from the Complainant’s residence was not repaired or altered prior to the Respondent testing it.  (N.T. 34, 37-38, PPL Ex. 3)



32.
The delay in testing the AMR electric meter removed from the Complainant’s residence was due to a backlog of work and the fact that at the time the Respondent removed the meter, the meter was not the subject of a Commission proceeding.  (N.T. 40-42) 

DISCUSSION

The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  The Complainant must establish her case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  To meet her burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950). 
The Complainant here alleges a billing dispute.  Therefore, the Complainant's burden of proof is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities. If the Complainant has submitted such evidence, the burden of going forward with evidence shifts to the Respondent.  If the Respondent fails to rebut the Complainant’s evidence, then the Complainant would prevail.  If the Respondent places into the record evidence to rebut the Complainant's prima facie case, the burden of going forward with the evidence shifts back to the Complainant.  In order to satisfy the burden of proof, a Complainant must rebut the Respondent’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the Complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980).

The Commonwealth Court has explained the Commission’s ruling in Waldron in Milkie v. Pennsylvania Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001) The Commonwealth Court has determined that the Commission’s holding that the Complainant must establish certain specific elements in order to make out a prima facie case is too restrictive.  The Commonwealth Court ruled that even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate; the customer may prove her case by circumstantial evidence that the metered usage exceeded actual usage.  This rule protects the Complainant from dismissal because of her inability to produce direct proof that the meter malfunctioned.  As noted above, the burden of proof always remains with the Complainant and if the utility  presents evidence that is co-equal or greater in weight than the Complainant’s, the Complainant will not have met her burden of proof.  The Court emphasized that the mere proof by the utility that its measuring devices are accurate is no longer the sole determinant of whether there is a basis to a complaint of over billing.  Burleson v. Pennsylvania Pub. Util. Comm’n, 461 A.2d 1234 (Pa. 1983)  
Turning to the merits of the case, the Complainant contends that the amount of electricity that the Respondent has calculated that she used during the time that the AMR module was malfunctioning in 2004 is not consistent with her usage in 2003 and 2005.  The Complainant contends that she could not possibly have used 25,000 kilowatt hours in 2004 as she believes the Respondent contends.
The Complainant’s contentions are incorrect in that the Respondent does not contend that the AMR module malfunctioned only in 2004 but rather stopped working in 2004.  Respondent does not know when the AMR module started malfunctioning.  (N.T. 24-25)  The Respondent contends that at some point the AMR module on the electric meter attached to the Complainant’s residence began to transmit inaccurate information then at some point stopped working altogether.  (N.T. 33)  In the meantime, the register dial on the meter continued to accurately measure the amount of electricity the Complainant used.  (N.T. 33-36)  

When it replaced the electric meter, the Respondent took the reading on the AMR module as shown on the Complainant’s bill and subtracted it from the reading shown on the meter by the register dial.  (N.T. 23-24)  The amount that resulted after subtracting the two readings was 15,486 kilowatt hours that the meter had registered but that the Respondent had not billed to the Complainant due to the malfunctioning AMR module.  (N.T. 23-25)  The AMR module could have been malfunctioning for a considerable period of time before it stopped working in 2004.  The chart below, based on the information set forth in PPL Ex. 1, is the electricity usage shown on the Complainant’s electric bills from 2003 through 2005.  The months shown are the dates of the Complainant’s electric bills not the months in which the Complainant used the electricity.
Electric Consumption
(kWh)
	
	2003
	2004
	2005

	 January
	2122
	1803
	2090

	February
	2827
	2120
	2136

	March
	3677
	1450
	1946

	April
	2945
	701
	1565

	May
	1323
	92
	1082

	June
	746
	--
	1226

	July
	692
	--
	1612

	August
	784
	--
	1681

	September
	711
	--
	1645

	October
	854
	17042
	1516 

	November
	798
	1076
	1083

	December
	1144
	1261
	1317

	Total
	17723
	25545
	18899


From this it appears that the AMR module on Complainant’s electric meter began malfunctioning months before it stopped functioning altogether.  The Complainant does not contend that the new meter installed in September, 2004 is inaccurate and I will treat the readings taken after September 2004 as accurate.  The above readings confirm that the Complainant’s electric usage increased when she was home recuperating from surgery during the first three month of 2003.  (N.T. 15, 45)  The usage readings registered by the AMR module for June, July, August, September and October, 2003 are half what they were for the same months in 2005.  Allowing for some variation in temperature between the two years does not completely explain this disparity.  The Complainant’s daughter started college in 2004 which one would assume would lead to less electricity usage in 2005, not more.  (N.T. 13)  The Complainant stated that she had not purchased any additional electricity using devices that would explain the higher readings in 2005.  (N.T. 10)
Additionally, the readings for November, 2003 and December, 2003 are both lower than November and December 2004 and 2005.  The readings for January, February, and March, 2004 are also somewhat lower than for the same months in 2005.  The readings for April and May, 2004 are significantly less than for the same months in 2005.  There are no readings for June, July, August and September, 2004 when the AMR module stopped functioning altogether.   Based on the above readings, I conclude that the AMR module may have started malfunctioning as early as June, 2003 and started sending incorrect readings which resulted in lower electric bills to the Complainant.  

Since the AMR module may have started malfunctioning in 2003, the Complainant’s assertion that she could not possibly have used 25,000 kilowatt hours in 2004 may well be correct.  However, her conclusion that the Respondent inaccurately calculated her unbilled electric service is incorrect.  The additional 17,042 kilowatt hours that Respondent claims the Complainant used is not limited to calendar year 2004 when the AMR module ceased functioning but for the entire period that the AMR was malfunctioning plus usage after the Respondent installed the new meter.  I conclude that Complainant has failed to establish by a preponderance of the evidence that Respondent has incorrectly billed her.


However she manages her household budget, the Complainant will have to pay the Respondent for the electric service she consumes. By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  Kea v. Peoples Natural Gas Co., 60 Pa.P.U.C. 215 (1985); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982) The Respondent has the right to bill and receive payment for the utility service actually supplied.  66 Pa.C.S.A. §1303.  Neal v. Philadelphia Gas Works, Docket No. Z-00971874, (Order entered January 4, 2002); Angie’s Bar v. Duquesne Light Co., 72 Pa.PUC 213 (1990) All customers are obligated to pay for utility service.  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Company, Docket No. Z‑8712758 (Order entered April 8, 1988).  No public utility may receive a greater or lesser rate than the one set forth in its tariff on file with this Commission.  66 Pa. C.S. §1303.  Neither may a public utility unreasonably discriminate for or against a particular customer by establishing a special rate for them.  66 Pa. C.S. §1304.
The Commission regulation at 52 Pa. Code §56.14 permits utilities to issue make up bills for residential service for previously unbilled utility service due to a utility billing error.  The Respondent has been billing and Complainant has been paying $43.00 per month since September, 2005 to extinguish the make up bill.  (PPL Ex. 1) As of September, 2005, the balance due on the make up bill was $647.40.  (PPL Ex. 1) This payment plan will allow the Complainant to extinguish the make up bill in fifteen months.  I find this to be reasonable since I found that the AMR module may have begun malfunctioning in June, 2003 and the Respondent did not issue a make up bill until September, 2004.       
For the foregoing reasons, the complaint will be denied and the following order will be entered.  
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701


2.
Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.


3.
The Complainant has not met her burden of proving that she is entitled to relief.  66 Pa. C.S. §332(a).



4.
The bills rendered by Respondent to Complainant were true and correct.


5.
The payment plan established in the following order complies with the applicable provisions of the Public Utility Code and the regulations of this Commission.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of Angelyn Zecha against PPL Electric Utilities Corporation at Docket No. F-01796884 is hereby denied.


2.
That the Complainant shall pay all current bills as due plus $43.00 toward the arrears by the due date every month until the balance is paid in full.


3.
That, as long as the Complainant adheres to the terms of this order, the Respondent shall not assess any late payment charges nor shall Respondent terminate service to the Complainant, except for valid safety and/or emergency reasons.



4.
That if the Complainant fails to adhere to the terms of this order, the Respondent is hereby authorized to terminate the Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq.



5.
That the record at Docket No. F-01796884 is marked closed.

Date:
March 7, 2006




_______________________



David A. Salapa


Administrative Law Judge
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