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HISTORY OF THE PROCEEDING



On May 9, 2005, Marilyn Johnson (“Johnson” or “Complainant”) filed a formal complaint against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging that she only uses gas to heat her hot water; that her bill fluctuates from month to month; and that the bill is too high because there are only two people living in the home.  


On August 12, 2005, the Respondent filed an Answer.  In the Answer, the Respondent denied the allegations in the complaint.  The Respondent stated that the Complainant’s gas service is listed as residential heat and domestic appliances.
  The Respondent averred that the Complainant’s meter was removed and tested on July 29, 2004 and found to be within the acceptable guidelines.  The Respondent referred to the Bureau of Consumer Services decision, dated February 28, 2005, requiring the Complainant to pay a budget payment of $80.00 plus $40.00 a month on the arrearage.  



By hearing notice, dated August 18, 2005, the parties were notified that an initial hearing was scheduled for October 19, 2005.  On September 29, 2005, a Prehearing Order was issued setting forth the procedural rules that would be applied at the hearing.  


A hearing in this matter was held on October 19, 2005, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The hearing was scheduled for 1:30 p.m. as one of the call of the docket cases assigned for that time.  The Complainant, Marilyn Johnson, appeared and testified on her own behalf.  Respondent was represented by Andre Dasant, Esquire.  The Respondent presented one witness, Eloise Carnall, a customer review officer for the Respondent, who testified on behalf of the Respondent and sponsored five exhibits:  PGW Exhibit 1 – list of bills for the period from February 1999 to October 2005; PGW Exhibit 2 – Service Order Request; PGW Exhibit 3 - letter from the Respondent dated August 6, 2004; PGW Exhibit 4 – history request report for the period from February1999 to October 2005; and PGW Exhibit 5 - the Bureau of Consumer Services decision, dated February 26, 2005.



The record consists of a 29 page transcript and five exhibits.  The record closed on November 10, 2005.
FINDINGS OF FACT


1.
The Complainant is Marilyn Johnson, 5328 Race Street, Philadelphia, Pennsylvania.  


2.
The Respondent is the Philadelphia Gas Works.



3.
The Complainant established a residential gas account with the Respondent on February 26, 1999 (Tr. 5, 25; PGW Ex. 1).


4.
The Complainant and her 14-year old daughter reside at the Race Street property (Tr. 5, 7).



5.
The only gas appliance in the Complainant’s home is a hot water heater.  The other appliances are electric and the Complainant has oil heat (Tr. 5, 14; PGW Ex. 2).


6.
The Complainant has resided at the Race Street property for approximately seven years (Tr. 6).


7.
The Complainant purchased a new 50 gallon hot water heater near the end of 2003.  The new water heater has a larger capacity than her previous water heater (Tr. 7, 8, 14; PGW Ex. 2).



8.
The Complainant’s gas usage was consistent from 1999 through December 2003.  In January 2004, the Complainant’s gas usage increased (Tr. 13; PGW Ex. 1).



9.
Prior to December 2003, the Complainant’s highest usage was 32 ccfs in April 2000.  Prior to December 2003, her highest bill was the bill dated April 5, 2001 for $42.27 (PGW Ex. 1).


10.
The Respondent removed meter #1469529 from the Complainant’s property at the Complainant’s request on July 23, 2004.  Meter #1529112 was installed.  The removed meter was tested on July 29, 2004 and was found to be within acceptable levels (Tr. 14-15, PGW Ex. 2, 3).  



11.
In July 2004, the Respondent checked the meter piping and verified that the Complainant’s meter only supplies gas to her automatic gas water heater (Tr. 14; PGW Ex. 2).



12.
All of the Complainant’s bills are based upon actual readings from the automated meter reading device (Tr. 13, 25; PGW Ex. 1).


13.
The Respondent’s rates have increased twice since Complainant initiated this dispute (Tr. 17).  


14.
The Commission’s Bureau of Consumer Services (“BCS”) investigated this matter and issued an informal decision, dated February 26, 2005, finding that Complainant’s bills were correct as rendered and that she was responsible for payment.  The Complainant was directed to pay her budget bill of $80.00 plus $40.00 per month on the arrearage (Tr. 16, 20; PGW Ex. 5).


15.
The Complainant’s gas bills exceeded $100.00 in May 2004 and February through September 2005 (PGW Ex. 1, 4).



16.
Each month between the BCS decision and the hearing, the Complainant paid more than her budget payment (PGW Ex. 4).


17.
At the time of the hearing, the Complainant’s budget payment was $102.00 (Tr. 19, 20).


18.
At the time of the hearing, the Complainant’s outstanding balance was $387.84 (Tr. 16; PGW Ex. 4).
DISCUSSION


Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).


To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Commission, 578 A.2d 600 (Pa. Commonwealth 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Commission, 447 A.2d 1100 (Pa. Commonwealth 1982); Edan Transportation Corp. v. Pa. Public Utility Commission, 623 A.2d 6 (Pa. Commonwealth 1993); 2 Pa. C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Commission, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Commonwealth 1984).  



The term “substantial evidence” has been defined by the courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion and more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA. Public Utility Commission, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dept. of Welfare, White Haven Center, 480 A.2d 382 (Pa. Commonwealth 1984).



During the hearing, the Complainant questioned why the Respondent’s Answer referred to gas service at 6337 Vine Street (Tr. 6, 18).  The Respondent’s witness, Eloise Carnall, testified that all of the documents that she prepared related to service at 5328 Race Street (Tr. 18, 19).  Mr. Dasent explained that it was a typographical error and noted that the attachments to the answer related to the Complainant’s residence (Tr. 21, 22).


In cases of alleged high billing, the Commission applies the Waldron rule, which provides that to establish a prima facie case of overbilling, a complainant, must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that complainant’s billing history shows no prior abnormalities.  Once the complainant makes out a prima facie case, the burden of proof then shifts to the utility but the ultimate burden of persuasion always remains with the complainant.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).



The Commonwealth Court of Pennsylvania further refined the Waldron rule by holding:

 “[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. PUC, 786 A.2d 1217 (Pa. Cwlth. 2001).  


The Complainant testified that she resides with her daughter and that the only gas appliance in her home is a hot water heater (Tr. 5).  The Complainant replaced her 30 or 40-gallon hot water heater with a larger 50-gallon unit approximately two years ago, around the same time she alleges her gas bills increased.  The Complainant is disputing all of the bills issued by Respondent in excess of $100.00 (Tr. 23, 24).  The Complainant’s testimony demonstrated that the number of household occupants has remained the same.  However, by replacing her hot water heater with a larger unit, her potential for usage was not low or at least, not as low as when she had the smaller hot water heater.  Additionally, a review of Complainant’s account statement illustrates that there were billing abnormalities for several months in 2005 (PGW Ex. 1).


It is undisputed that the Complainant’s current water heater has a larger capacity than her previous water heater (Tr. 8, 9, 17).


The Respondent’s witness, Eloise Carnall, testified that after the Complainant’s water heater was replaced, her usage increased.  At the Complainant’s request, the Respondent removed her meter on July 23, 2004, and tested it on July 29, 2004 (Tr. 14, 15; PGW Ex. 2, 3).  The meter test demonstrated that the meter tested within acceptable limits (Tr. 14, 15; PGW Ex. 3). 


The following chart displays the usage and amount of the Complainant’s bills after the water heater was changed. 

	
	2004 ccfs
	2004

Amount
	2005

ccfs
	2005
Amount

	January
	46
	  $71.74
	  45
	  $82.61

	February
	33
	  $54.86
	  61
	$107.71

	March
	55
	  $83.90
	  94
	$155.70

	April
	64
	  $97.24
	  97
	$146.86

	May
	72
	$107.89
	101
	$152.41

	June
	49
	  $77.96
	103
	$157.46

	July
	44
	  $73.44
	  79
	$131.04

	August
	44
	  $73.44
	  79
	$131.04

	September
	26
	  $48.38
	  74
	$124.77

	October
	24
	  $45.84
	  55
	  $99.31

	November
	38
	  $65.58
	
	

	December
	39
	  $68.16
	
	




The Respondent attributed the increased bills to higher usage due to her larger water tank and rate increases.  A review of her 2004 and 2005 usage and bills shows that the rate increase did affect her.  For example, 46 ccfs cost $71.74 in January 2004 while 45 ccfs cost $82.61 in January 2005 (PGW Ex. 1).  However between February 2005 and September 2005, her usage was considerably higher than her 2004 usage.  No party has presented evidence to address the increase in usage during that period.


The Complainant did not present evidence, circumstantial or otherwise to show that her metered usage exceeded her actual usage.  The Respondent could not account for the increased usage in 2005 other than to speculate that internal conditions at the property caused greater usage during these months.  
Neither the Complainant nor the Respondent presented evidence concerning whether there were leaks in the heater that would account for additional usage.  If leaks were detected, the Complainant would be responsible for the additional gas usage caused by the leaks.  Finally, the record is completely devoid of any evidence regarding the temperature settings on the water heater and whether these settings were changed at any time relevant to this proceeding.  



The Complainant failed to demonstrate that her potential for usage was low or that the conditions at her property did not cause the increased gas usage.  The Complainant failed to prove that the Respondent was overcharging her.  The Complainant is responsible for paying the outstanding balance.  Accordingly, the complaint is dismissed. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
The Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

3.
Where a complaint alleges high billing, to establish a prima facie case, a complainant must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that complainant’s billing history shows no prior abnormalities.  If the complainant establishes a prima facie case, the burden of proof shifts to the utility but the ultimate burden of persuasion always remains with the complainant.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).
4.
Even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. PUC, 786 A.2d 1217 (Pa. Cwlth. 2001).
5.
The Complainant failed to sustain her burden of proving that she was overbilled.  
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Marilyn Johnson against the Philadelphia Gas Works at Docket No. Z-01722241 is dismissed.  
2.
That the record in this case is marked closed.
Dated:
February 8, 2006



____________________________________







Cynthia Williams Fordham







Administrative Law Judge
� 	During the hearing, the parties presented evidence to show that she only has a gas hot water heater (Tr. 5, 14; PGW Ex. 2). 
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