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HISTORY OF THE PROCEEDINGS



On September 9, 2005, Luis E. Capella (“Complainant”) filed a formal Complaint with the Pennsylvania Public Utility Commission (“Commission” or “PUC”) against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Mr. Capella alleged service problems relating to his electric baseboard heaters and quality of service and reliability related to his electric service.


On September 30, 2005, PECO filed a response to the Complaint substantially denying that Complainant was improperly billed for electric service used.  Respondent states further that meter access at the service address for Complainant was problematic and once a field visit was done an unauthorized hook-up to the meter at the service address was found.  On December 15, 2004, service was interrupted because of hazardous conditions and unauthorized attachments at the property.  A PECO service technician advised the Complainant of the repairs needed to restore service.  On January 12, 2005, a thirty-day repair notice was left at the property to replace damaged cable.  On February 7, 2005, the repairs were verified and a meter reading was obtained.  Complainant’s account was back-billed from March 14, 2002 through December 30, 2004, for a final amount of $16,206.76.  

On June 28, 2005 the Bureau of Consumer Services (“BCS”) issued a written decision finding the delay in billing was due to no access to the meter.  BCS also found that Complainant was properly billed for service used for which he had not previously received a bill.  BCS stated that the Complainant should pay a monthly amount of $535.00 which is comprised of a special budget monthly amount of $260.00 plus $275.00 monthly toward the outstanding balance of the account.  

On October 27, 2005, a Hearing Notice was issued setting the initial evidentiary hearing for Tuesday, December 27, 2005.  On November 2, 2005, I issued a Prehearing Order which set forth some of the procedural requirements for the hearing.  


The hearing was held as scheduled with Complainant appearing and representing himself, and PECO represented by counsel, Ms. Lisa Lutz, Esquire accompanied by two witnesses, Ms. Rene Tarpley and Mr. Raphael Colon.  There were no exhibits presented in this proceeding.  Testimony was provided by Mr. Capella, Ms. Tarpley and Mr. Colon.  The hearing generated a transcript of eighty-two (82) pages.  I closed the record at the conclusion of the evidentiary hearing on December 27, 2005.  This matter is now ready for decision.
FINDINGS OF FACT

1. Complainant is Luis Capella, a resident at 242 West Stella Street, Philadelphia, Pennsylvania  19133.  Tr. 4-5.
2. The property connected on the left side of Mr. Capella’s residence at 244 West Stella is an abandoned building, which collapsed about the Spring of 2002 and has the power wires lying on the roof.  Tr. 5-6.

3. Complainant receives electric service from PECO at his residence.  The wiring for power is connected to all the backs of the row homes in the block.  Tr. 7.

4. Complainant called PECO about the condition of the collapsed roof at the building next door to him and the wiring problems for his home in 2004 about two years after the building next door collapsed.  Tr. 9.

5. Mr. Capella had a problem with his heaters not getting sufficiently warm to heat the property and he telephoned PECO about his problem.  Tr. 37-43.

6. Mr. Capella heated his home solely by space heaters because he had the baseboard heaters in his home disconnected.  Tr. 14-17.

7. PECO informed Mr. Capella that the Company needed to access his meter or his electric service may be shut off.  In or around February 2005 a technician from PECO made a field visit to Mr. Capella’s property to access the meter.  Tr. 37-42.
8. Mr. Capella alleged problems with his electric service and possible safety issues because there were no brackets outside his home to support the wiring outside his home.  The result was that the wiring was just lying on his roof.  Tr. 47-48.

9. Complainant was told by PECO representative performing a field visit that he needed professional electrical work done to the wiring outside his residence.  Tr. 9-11, 48.

10. Mr. Capella needed to replace the wiring because the current wiring did not support sufficient power to his home.  Tr. 12.

11. Mr. Capella noticed improvement in the lighting and heating of his home and the running of his meter after the repair to the wiring.  Tr. 16, 36-38.

12. The contractor that Mr. Capella had service the wiring did not address the brackets that Mr. Capella complained of.  Mr. Capella chose to have the contractor address other matters regarding the wiring.  Tr. 48-49 and 52.

13. Ms. Tarpley has been employed by PECO for about 20 years.  She is a regulatory assessor.  Tr. 54.

14. The meter readings before March 2005 at Mr. Capella’s residence have been estimated.  Tr. 55.

15. PECO attempted to gain access to the property to check the meter.  Tr. 55.

16. Company records show that a telephone call was placed and a letter was sent to the customer on April 13, 2004.  A representative attempted to contact the customer on April 16, 2004, and scheduled a field visit on April 23, 2004.  Tr. 56.

17. At the April 2004 visit the PECO field technician did not enter Mr. Capella’s property but discovered that the customer was not receiving the full 240 volts of service and recommended that a contractor be obtained to remedy this problem.  Tr. 56.

18. Further attempts were made by PECO to access the meter and they were:
Date 



Contact Result 
June 4, 2004


no access to the property
June 15, 2004 


telephone number disconnected
June 17, 2004 


no longer employed at work number provided
July 14, 2004 


letter sent for meter maintenance
July 19, 2004
Mr. Capella made an appointment for the morning of July 26, 2004 for meter but Company had to reschedule the appointment for August 16, 2004
August 14, 2004 
customer called to reschedule August 16, 2004 appointment to August 18, 2004
August 18, 2004
no evidence that meter was changed though it was a scheduled appointment date
August 24, 2004
technician at property, but no access to meter so left a contact card with at residence
September 7, 2004
telephone number not in service
October 30, 2004
telephone service not available
November 12, 2004
left ten day termination notice at property effective November 22, 2004
November 19, 2004
date company scheduled to read the meter or leave a seventy-two (72) hour notice Tr. 55-60.

19. On November 19, 2004, a PECO technician discovered an illegal connection at the property for electric service, the electric meter not spinning, the meter board had exposed wire at the top of the box, and the customer hid a service line going over his roof.  Tr. 60.
20. The illegal connection and irregular meter condition was referred to the Revenue Protection Department (“RPD”) for investigation.  Tr. 61.

21. On November 23, 2004, the RPD contacted the customer and scheduled an appointment for the afternoon of November 29, 2004.  Tr. 61.

22. On November 29, 2004, the PECO field technician had no answer or access to the property.  The technician left a 48-hour termination notice and a customer contact card at the property.  Tr. 64.

23. On December 15, 2004, Mr. Capella telephoned the Company reporting no lights at the property.  Tr. 62.

24. PECO responded to the customer call on December 15, 2004, and found defective wiring which was cut for safety reasons.  The PECO technician referred the customer to a contractor.  Tr. 62.

25. On January 10, 2005, a technician went to Mr. Capella’s property to observe whether the illegal connection for service still existed.  There was no access to the rear of the property. Tr. 62-63.

26. The PECO technician needed a bucket truck to check the connections in the rear of the property.  Tr. 63.

27. A thirty-day repair notice was left at Mr. Capella’s property on January 12, 2005, to inform the customer to replace the damaged service entrance cable to the property.  Tr. 63.

28. On February 7, 2005, PECO records indicate that a RPD technician affirmed that repairs were made at Mr. Capella’s property.  Tr. 63.

29. On February 7, 2005, meter maintenance was performed to obtain a reading at the property and confirm the meter was safe. Tr. 63.

30. PECO has no record of the customer complaining about any bracket issues regarding the property.  Tr. 63.

31. The customer was receiving bills for electric service throughout this period from April 2004 through February 2005.  The Company has no record that any mail was returned by the U.S. Postal Service.  Tr. 66.

32. The customer was making sporadic payments during this time period.  Tr. 66.

33. Mr. Raphael Colon is employed by PECO as an energy technician in Philadelphia.  Tr. 68.

34. An energy technician’s duties are meter maintenance, emergency work for electricity or gas, and restoration services.

35. Mr. Colon visited Mr. Capella’s property at 242 West Stella Street in Philadelphia on December 15, 2004, regarding a service order.  Mr. Colon was to turn on service for the customer of record at the property.  Tr. 69-70.

36. Mr. Colon noticed that the service was not disconnected.  He also noticed the service entrance cable was not the appropriate size for a normal residential property.  Tr. 70.

37. Mr. Colon reasoned after talking with the dispatchers that the service was shut off because of a defective cable.  Tr. 71.

38. Mr. Colon explained to Mr. Capella that the size of the cable was not appropriate and that he needed number 10 wiring for a 240 volt cable line for residential electric service.  Tr.  71.

39. The service entrance cable is customer equipment.  Service could not be restored until the cable entrance problem was remedied and Mr. Colon defined this condition as hazardous.  Tr. 71-72.

40. Mr. Capella did not make any complaints regarding brackets to Mr. Colon.  Tr. 72.

DISCUSSION



The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  
To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



According to Mr. Capella’s own testimony it took over two (2) years for him to complain about any issue regarding the wiring outside of his residence.  Tr. 9.  Mr. Capella never brought the bracket support for the wiring issue outside of his house to the attention of any PECO representative or the electrician he obtained to fix the wiring at his home.  Mr. Capella had many opportunities to communicate to PECO this bracket support situation but chose not to.  It is reasonable to conclude that Mr. Capella would have reported the bracket support situation to PECO in a timely manner if he thought the situation posed a safety threat or otherwise hazardous situation to his home.  Mr. Capella did not sustain his burden of proof regarding no brackets supporting the wiring to his home as unsafe, unreliable, quality of service provided by PECO. 


Similarly, the Complainant has not shown that the meter problem disclosed through the testimony of the parties is accountable to PECO.  PECO was diligent in attempting to contact Complainant regarding actual meter readings.  After obtaining access to the property, PECO disclosed to Complainant an illegal connection and a hazardous condition to wiring that was the responsibility of the Complainant.  PECO acted to stop the hazardous condition by cutting the service entrance cable and gave notice to the Complainant that the wiring was inappropriate and needed to be repaired.  PECO did not restore service until the service entrance cable was repaired alleviating a hazardous condition. I find from the record testimony that Complainant failed to show PECO acted unreasonably and provided unsafe or inadequate service. 
CONCLUSIONS OF LAW



1.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  


2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  
3.
Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5.
When a complainant fails to prove that the respondent public utility has done or failed to do, or is about to do or fail to do, an act or thing in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission, the Commission does not have the authority to require any action by the utility nor to impose a civil penalty upon the utility.

6.
The Complainant failed to prove by a preponderance of the evidence that Respondent has done or failed to do, or is about to do or fail to do, an act or thing in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the Complaint filed by Luis E. Capella against the PECO Energy Company at Docket No. F-01917452 is hereby dismissed.

2. That the Secretary mark this docket closed.

Dated:
February 8, 2006



_______________________________







Angela T. Jones







Administrative Law Judge
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