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OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration are the Comments to our Tentative Order entered November 4, 2005, of Metro​politan Edison Company (Met-Ed) and Pennsylvania Electric Company (Penelec), (collectively, the Companies), the Office of Small Business Advocate (OSBA), Met-Ed Industrial Users Group (MEIUG), the Penelec Industrial Alliance (PICA), the Retail Energy Supply Association (RESA)
 and of the Richards Energy Group (Richards).  
History of the Proceeding



On May 27, 2005, the Companies, PPICA and MEIUG, the OSBA, and Richards Energy, by their counsel, submitted to the Commission an Amended Joint Petition of Full Settlement of Generation Rate Adjustment Proceedings (Amended Joint Petition).  The Amended Joint Petition modifies the Joint Petition to incorporate the agreed-upon terms and conditions between the Companies, the OSBA and Richards Energy.  The OTS did not join in this Amended Petition but represented to the Parties that it does not oppose its adoption.  (Tent. Ord. at p. 4).


On June 10, 2005, RESA filed a Statement in Opposition to the Amended Joint Petition (RESA’s Statement).  On June 17, 2005, the Companies filed their Response to RESA’s Statement.  (Companies’ Response).


The ALJ issued a Recommended Decision on July 12, 2005, wherein he recommended that the Amended Joint Petition be adopted.  On July 26, 2005, the Companies filed Exceptions seeking a minor modification to the Recommended Decision.
Discussion


In our Tentative Order, we concluded that the Amended Joint Petition should be approved with the exception of the annual supply contract renewal tariff requirement, which should be rejected.  It is this issue upon which the Comments have been submitted.  

In support of our initial rejection of the annual supply contract renewal tariff requirement, we relied upon prior Commission decisions.  This requirement was previously rejected for PPL Electric Utilities Corporation (PPL).
  In PPL’s case, the Commission determined that PPL’s one-year automatic renewal contract requirement discouraged competition.
  We found that it also discouraged competition to expose C&I customers to a potentially higher market rate and to a loss of capped-rate protection for all switches other than once a year.


Similar to the Commission’s rulings in PPL and Duquesne Light Company’s Provider of Last Resort proceeding,
 we found in our Tentative Order that the Companies must amend the tariff filing to remove the annual contract renewal provision for default service supply, and amend the filing to permit the customers to select one of four options effective for no longer than twelve months from the date a customer returns to default service after having received competitive service from an EGS.  Thereafter, a C&I customer can return to competitive service without a restriction, fee or penalty.  As further protection against seasonal gaming, the Companies may file for protections similar to those granted to Duquesne Light Company, consistent with the proposed default service regulations.
   These provide that the transfer of customer accounts to default service may not be initiated without the consent of the default service provider, except; (1) for the non-payment by a retail customer for services rendered by an EGS; (2) to remedy unauthorized or inadvertent transfers of a customer’s account away from the default service provider; (3) upon the normal expiration of a contract not designed to exploit seasonal price variations; and (4) when the Commission has approved the abandonment, cancellation or suspension of an EGS license.

Comments on Tentative Order


The Companies object to the rejection of the automatic twelve-month supply contract renewal provision.  They advance three basic reasons in opposition.  First, the Companies assert that “no record was ever developed on this issue.”  (Companies’ Comments at 8).  Based upon that argument, the Companies assert that they were not “given the opportunity to demonstrate that their factual circumstances warrant a different result, as opposed to simple adherence to a Commission finding in a different case.”  (Id.).  According to the Companies, the automatic twelve-month supply contract renewal is “the cornerstone of the Amended Petition.”  (Id. at 10).



The Companies also argue that the Tentative Order violates their due process rights to a meaningful hearing before the imposition of “a new and wholly different mandated resolution.”  (Companies’ Comments at 13).  The Companies argue that there are numerous factual matters that need to be addressed before the automatic twelve-month supply contracts can be eliminated from the GRA mechanism.  (Id.).  The Companies’ third objection is that the Tentative Order is inconsistent with this Commission’s policy of encouraging settlements.  (Companies’ Comments at 15-16).


MEIUG and PICA support the Amended Petition as filed and request that we reverse the Tentative Order and sustain the Recommended Decision.  According to MEIUG and PICA, retention of the automatically renewing twelve-month supply contracts “ensures that Met-Ed and Penelec will continue to provide a fixed-price service for at least the term of the Amended Petition.”  (MEIUG and PICA’s Comments at 3). 


The OSBA urges the Commission to reverse the Tentative Order and adopt the Amended Petition as filed.  The OSBA expresses its concern that in exchange for its support of the Amended Petition, the Companies agreed to reduce the administrative fee charged in relation to the Standard Pricing Adjustment (SPA).  The OSBA argues that in the event the Parties are returned to litigation, there is no guarantee that it would be successful in obtaining the same administrative fee that was set forth in the Joint Petition.  (OSBA’s Comments at 2-3).


Richards states that it does not desire to return to full litigation of this matter and will not withdraw from the Amended Petition in the event that the Commission modifies its terms.  However, Richards also states that it recognizes the Commission’s authority to modify settlements in general.  If the other Parties to the Amended Petition withdraw, then Richards will pursue the issues raised in its original complaint.  (Richards’ Comments at 4-5).



RESA supports the Tentative Order.  RESA states that the Commission “has ample authority to modify a settlement provision to be consistent with applicable law, commission policy and the public interest.”  (RESA’s Comments at 2).  According to RESA, the rejection of the automatic renewable twelve-month supply contract provision is consistent with the Electric Competition Act,
 Commission policy and prior Commission decisions.  Further, RESA argues that the Tentative Order “addresses a legal and policy issue addressed on the record and does not turn upon any disputed facts.”  (Id. at 3-6).  Accordingly, RESA asserts that the Commission may adopt the Tentative Order as final and direct the modification of the Companies’ GRA mechanism accordingly.
Disposition


It is axiomatic that the Commission has the authority to reject or modify settlements that are presented to it, provided that the resulting decision is based upon the record developed in the proceeding at issue.  Here, we have given the Parties the option of accepting a modification proposed in the Tentative Order without recourse to further litigation.  The Companies, the OSBA, MEIUG and PICA object to the modification.  Richards supports the Amended Petition but also indicates that it is willing to abide by the modification.  RESA supports the modification.


Our review of the record reveals that while the issue of annual contracts was discussed (See, e.g., Direct Testimony of Frank J. Richards, at 8-10, 12-14; Rebuttal Testimony of Gary R. Pleiss, at 4-5, 8-9; Surrebuttal Testimony of Frank J. Richards, at 4-5, 6-7), the record does not rise to the level of “undisputed facts” as argued by RESA.  Thus, while we certainly have authority to modify the provisions of the Amended Petition, out of an abundance of caution, we will direct that this proceeding be remanded for further record development regarding the automatic renewing twelve-month supply contract provision.  The Parties are to provide additional evidence concerning the impact of this provision on the Companies’ customers and the market, as well as why the Companies are in so unique a position as to require treatment different than that set forth in Hoffman Industries and Duquesne Light.  Also, because of the duration of this proceeding, we will direct that the remand be conducted on an expedited basis.


On remand, we expect the Parties to address the testimony provided by Witness Richards wherein it was suggested that the Companies’ difficulties were not so much created by customers leaving POLR service, but by customers returning to such service.  (Surrebuttal Testimony of Frank J. Richards at 1).  We also note Richards’ testimony regarding the ability of a customer to actually determine the cost of switching far enough in advance of that customer’s anniversary date to make an informed decision.  (Direct Testimony of Frank J. Richards at 8-9).  Finally, we note the Comments of RESA which state that the Companies have failed to produce evidence supporting their position that the automatic renewal twelve-month supply contracts will actually prevent the harm the Companies claim require that provision.  (RESA’s Comments at 5).  The remand will provide all Parties with the opportunity to supplement the record on these points.  At the conclusion of the remanded proceeding, the ALJ shall issue a recommendation on whether the automatic renewing twelve-month supply contract should be retained.
Conclusion


Based upon the foregoing discussion, we shall remand this proceeding to the Office of Administrative Law Judge to provide the Parties with an opportunity to supplement the record on the annual supply contract renewal tariff requirement.  The remand is to be conducted on an expedited basis; THEREFORE,


IT IS ORDERED:



1.
That this proceeding shall be remanded to the Office of Administrative Law Judge for further proceedings consistent with this Opinion and Order.  The remand is to be conducted on an expedited basis.



2.
That, at the conclusion of the remanded proceeding, the presiding Administrative Law Judge shall issue a recommendation on whether the automatic renewing twelve-month supply contract provision should be retained.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 6, 2006
ORDER ENTERED:  April 7, 2006
� 	RESA was formerly known as the Mid-Atlantic Power Supply Association, or MAPSA.


	� 	Hoffman Industries, Inc., et al. v. PPL Electric Utilities Corporation, Docket Nos. C-00003811, R�00006034, R-00006034C0001, Order entered May 16, 2001.


	� 	Id. at 11.


	� 	Petition of Duquesne Light Company for approval of Plan for Post-Transition Period Provider of Last Resort Service; Docket No. P-00032071; Order entered August 23, 2004, pages 28-29.





	� 	Rulemaking Re Electric Distribution Companies’ Obligation to Serve Retail Customers at the Conclusion of the Transition Period Pursuant to 66 Pa. C.S.                  § 2807(e)(2); Docket No. L-00040169 (Order entered December 16, 2004); § 54.123 of the proposed Default Service Regulations, Transfer of Customers to Default Service.


	� 	66 Pa. C.S. §§ 2801, et seq.
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