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HISTORY OF THE PROCEEDING



On September 19, 2005 Darvey Johnson filed a formal complaint with the Commission alleging that there are incorrect charges on the telephone bills he receives from Verizon Select Services Inc. (VSSI).  Attached to Mr. Johnson’s complaint are three inmate grievances forms and three telephone system discrepancy forms.  VSSI filed an answer on October 14, 2005.



The Commission held an initial hearing by telephone on December 8, 2005.  Mr. Johnson represented himself and submitted testimony in his behalf.  William E. Lehman, Esquire, represented VSSI which sponsored Denise Breslin as a witness.  Ms. Breslin works for Verizon Pennsylvania Inc. (Verizon) as the corrections product line manager.  


At the hearing, Mr. Johnson requested that the record be kept open so he could mail to me and to Mr. Lehman certain telephone bills.  I issued an interim order on December 8, 2005 indicating that by December 16, 2005 I must receive telephone bills of Loretta Sturdivant for telephone bills which are the subject of this proceeding.  Mr. Johnson did not submit telephone bills to me.  On December 19, 2005 I issued an order closing the record, which consists of a 40‑page transcription of the notes of testimony.

FINDINGS OF FACT

Incarceration

1. At the time of the hearing, Mr. Johnson was incarcerated at the State Correctional Institution at Albion, Pennsylvania (SCI Albion).  The designation “CZ 6364” is his identification number.  Tr. 5-6.  
2. Mr. Johnson stated that he has been incarcerated at SCI Albion since April 2005.  Ms. Breslin testified that he was incarcerated at SCI Albion from August 23, 2001 through August 24, 2004 and was then paroled.  He was again incarcerated, but at SCI Graterford, from May 27, 2005 through July 6, 2005.  He was moved back to SCI Albion on July 7, 2005.  Tr. 10, 32-33.

Department of Corrections inmate telephone service

3. Verizon Pennsylvania Inc. (Verizon) provides inmate telephone service for the Department of Corrections (DOC).  This includes local and intralata telephone service, which is subject to the rules and regulations of the DOC.  Tr. 16-17.

4. Verizon’s subcontractor, VSSI, provides the interlata telephone service at the DOC facilities as well as telephone service to pockets not within Verizon’s territory.  Tr. 17, 33.

5.  A subcontractor of Verizon, Securus, formerly known as T-Netix, designed, made and provides the inmate call control system for each correctional facility and the software that runs it.  Tr. 17-18, 33-34.

6. Another subcontractor of Verizon, Shawntech, provides on site administrators who are full-time employees located at each correctional facility to help DOC operate the phones, enter the inmate’s telephone numbers and help create the allowed call list.  Tr. 18, 34.

7. Inmates at Pennsylvania correctional facilities are given the privilege of making phone calls subject to restrictions placed on them by state law and DOC requirements.  Depending on their security status, inmates may make up to 15 minutes of calls per day.  The calls must be collect or prepaid.  The first minute of any call is the most expensive part of the call because a surcharge is added to that first minute.  Tr. 18, 27.

8. For prepaid calling, inmates deposit money through a transaction at the facility commissary and the money is put into their telephone account.  Tr. 18.

9. The inmates must register with DOC the telephone numbers they want to call and DOC approves the numbers.  The inmates can place calls only to approved numbers.  Tr. 19.

10. All inmate calls have an announcement played to the called party indicating that the call is coming from a correctional facility and is subject to monitoring and recording.  If the calling party accepts the call, a shorter message is replayed every few minutes during the conversation.  The messages are required by state law and the DOC contract.  Tr. 19. 

11. Verizon’s contract with DOC requires that the call control system detect and terminate calls if there is a three-way call attempt.  The possible reasons for a phone call to be disconnected are listed at each correctional facility.  The requirement is to prevent inmates from contacting persons they are not approved to call.  For example, the requirement is intended to prevent witness and victim intimidation, criminal activity and threats to lawyers and judges.  If at any time during a call, therefore, the call control system detects a tone or noise the call is terminated on the basis that there has been a three-way call attempt.  This would include the called party receiving a call waiting signal, or someone at the called party’s residence picking up an extension or pressing buttons, or the inmate pressing a button.  Tr. 19, 23. 

12. A three-way call attempt would be initiated by the called party.  Verizon offers three-way calling as a monthly subscription.  The called party can initiate three-way calling on an individual basis as well.  A three-way calling attempt is initiated by first pressing and releasing the switch hook or key pad, such as the pound button, to put the first caller on hold and then by dialing the number of the third party.  The called party can initiate a three-way calling attempt while talking to an inmate even if the called party does not subscribe to the three-way calling feature on a monthly basis.  Tr. 20.

Calls on July 4, August 8 and 17, 2005

13. Mr. Johnson’s discrepancy form dated August 19, 2005 refers to a call on July 4, 2005,
 a call on August 8, 2005 and a call on August 17, 2005, at 5:50 p.m.  The form indicates that the calls were disconnected in the middle of a conversation and that the automated telephone system said that touch tone dialing was not allowed.  The form also indicates that Mr. Johnson called his wife back after each disconnection and she said she had not touched any buttons.  The form also indicates that he purchased a prepaid calling card on August 17, 2005 and it was not available for use on the next day.  Mr. Johnson agreed that his grievance form dated August 22, 2005 indicates that his call of August 17, 2005 was disconnected and that he wants double reimbursement.  Tr. 7-8.

July 4 call

14. Verizon’s records indicate that Mr. Johnson made a collect call at 8:06 p.m. on July 4, 2005, talked for 14 minutes and hung up.  The number called was 215-425-1171 which is listed on Mr. Johnson’s approved calling list as a friend.  Mr. Johnson stated that these calls were to his wife.  Tr. 21-22.

August 8 call
15. Verizon’s records indicate that Mr. Johnson made two calls on August 8, 2005.  The first call was a collect call which began at 3:37 p.m. and lasted for two minutes.  He made another collect call at 7:53 p.m. which lasted 13 minutes.  Both calls were terminated when Mr. Johnson hung up.  Tr. 21.

August 17 call

16. Verizon’s records indicate that Mr. Johnson made a collect call to 215-425-1171 at 5:36 p.m. on August 17, 2005 which lasted for two minutes.  The call was terminated because of a prohibited three-way call attempt.  Mr. Johnson called back collect at 5:39 p.m. and spoke for 13 minutes.  This call was terminated when Mr. Johnson hung up.  Tr. 21-22.

August 18 call
17.  Mr. Johnson’s inmate grievance form (grievance form) dated August 22, 2005 indicated that during a conversation with his wife on August 18, 2005 the call was disconnected; that he called her back; that she said she had not accidentally touched any phone buttons; that the call was disconnected again; that the phone at the residence he called was not cordless and that he seeks a $12.94 reimbursement.  Mr. Johnson stated that VSSI can verify that the line he used is not a two-way line.  Tr. 5-7.  Mr. Johnson’s telephone system discrepancy form (discrepancy form) dated August 22, 2005 indicates that he called his wife a second time on August 18, 2005, at 8:20 a.m., and was disconnected again and that the automated telephone system said that touch tone dialing was not allowed.  Tr. 7-8.    
18. Verizon’s records indicate that on August 18, 2005 Mr. Johnson made a collect call to 215-425-1171 at 8:05 p.m. and spoke for 13 minutes.  The call was terminated because of a prohibited three-way call attempt.  Mr. Johnson called back collect at 8:20 p.m. and spoke for one minute when again the call was terminated because of a prohibited three-way call attempt.  Tr. 22.   

Prepaid phone card

19. Mr. Johnson’s discrepancy form dated also August 22, 2005 indicates he purchased a prepaid phone card on August 17, at 8:20 a.m., but that the phone card was not available for his use on August 18, 2005 at 8:20 a.m.  Tr. 7-8.
20. Verizon’s records indicate that Mr. Johnson made a $15.00 deposit into his prepaid account on August 17, 2005 at 9:33 a.m.  The deposited amount was available for use in his phone account on August 19, 2005 at 8:20 a.m.  It was explained to Mr. Johnson that it takes 24 to 48 hours before a prepaid fund is available for use.  Tr. 25.
August 19 calls

21.  Mr. Johnson’s discrepancy form dated August 23, 2005 refers to a call on August 19, 2005 at 10:50 a.m.  The form indicates that although his prepaid phone card had a balance of $15.89 at the beginning of the call, the balance was $12.62 after the one minute call.  The form indicates that the billed amount for the call is inaccurate because the one minute call charge should have been $2.44, as opposed to the $4.71 he was charged because this latter amount would have been for a 15 minute call.  Tr. 8.
22. Verizon’s records indicate that on August 19, 2005 Mr. Johnson made a prepaid calling card call, spoke for two minutes and was billed $2.77.  He made another prepaid calling card call on August 20, 2005, spoke for ten minutes and was billed $4.58.  Ms. Breslin testified that the charges were correct and in accordance with Verizon’s tariff.  Tr. 24.

Three-way call capability
23. Mr. Johnson’s grievance form dated August 23, 2005 states that telephone number 215-425-1171 is not a three-way line and that Verizon services the line.  Tr. 6-7. 

24. Attachment B to Mr. Johnson’s grievance form dated August 23, 2005 indicates that he cannot attempt a three-way call because 215-425-1171 is not a three-way line.  At the hearing, Mr. Johnson repeated his assertion that the number is not a three-way line.  Ms. Breslin noted that three-way calling is a feature Verizon offers on a monthly basis as well as on a per use basis and that there would be a charge for each three-way call if it was on a per use basis.  Tr. 9, 25, 29-30.
Damages

25. Mr. Johnson’s complaint seeks reimbursement in the amount of $75.00, an amount that includes punitive damages.  He could not indicate how much of his requested reimbursement was for interrupted calls, but indicated that he wants the amount to include reconnection fees.  Tr. 12-14. 

DISCUSSION
Burden of Proof

Section 332(a) of the Public Utility Code
 provides that the party seeking relief from the Commission has the burden of proof.  In this proceeding, Mr. Johnson has requested that the Commission find that Verizon owes him refunds for improperly terminated calls.  Complainant seeks relief from the Commission, and, therefore, has the burden of proof in this proceeding.

Section 701 of the Code
 allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.
  

Damages




Mr. Johnson seeks punitive damages.  Finding of Fact No. 25.  The Commission has the powers, and can consider such matters as are expressly, or by necessary implication, given to it by the legislature.  It has no other powers.  The Public Utility Code
 does not give the Commission jurisdiction over claims for damages.  The courts of Common Pleas retain original jurisdiction over suits for damages. 
  This aspect of Mr. Johnson’s complaint, therefore, is not discussed.

Calls on July 4, August 8, 17 and 18


  Mr. Johnson asserts that these calls (Finding of Fact Nos. 13-18), which were terminated in the middle of his conversation, could not have been terminated for three-way calling attempts.  He claims that he did not request that three-way calls be made and that the called party did not make such calls.  Tr. 30.  Mr. Johnson makes four arguments about these calls.  


First, he claims that the number he called does not have three-way calling capability.  Finding of Fact Nos. 23-24.  As Ms. Breslin testified to, however, Verizon offers three-way calling on a monthly basis and on a per use basis.  Finding of Fact No. 24.  Even if the party Mr. Johnson called did not subscribe to three-way calling on a monthly basis, the party had the capability of making a three-way call on a per use basis.  Mr. Johnson’s claim, that the number he called does not have three-way calling capability, fails.


Second, he asserts that he called his wife back and she said she had not touched any buttons.  Finding of Fact No. 13.  This testimony is hearsay because Ms. Johnson’s wife, who allegedly made the statement, was not available at the hearing to be cross-examined to test the credibility of her statement.  The Pennsylvania Commonwealth Court set forth the following guidelines regarding the use of hearsay in administrative proceedings:

(1) Hearsay evidence properly objected to, is not competent evidence to support a finding of the Board; (2) Hearsay evidence, admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. (citations omitted) (emphasis in the original)

Mr. Johnson’s statement that his wife told him she had not touched any buttons during the calls is not corroborated by any evidence in the record so it can not be the basis for any finding of fact.  I note also that Ms. Breslin testified that even a call waiting signal or a person picking up an extension could cause the prison telephone system to terminate the call, treating each as an attempted three-way call.  Finding of Fact No. 11.  Any inconvenience to inmates making calls is outweighed by the public safety concerns which the inmate calling system addresses.  Finding of Fact No. 11.



Third, Mr. Johnson states that the phone at the residence he called was not a cordless phone.  Finding of Fact No. 17.  Mr. Lehman objected to this testimony as hearsay.  Tr. 11.  This is hearsay testimony and it can not be the basis for any finding of fact because it is not corroborated by any evidence in the record.


Lastly, Mr. Johnson asserts that he used his prepaid calling card for some of the disconnected calls.  Tr. 38-39.  There is no evidence in the record to support his assertion, however, except for his unsubstantiated and self-serving testimony.  The call Mr. Johnson made during the afternoon of August 17 could not have been made with a calling card because Mr. Johnson and Ms. Breslin testified that he paid for a card on the morning of August 17 and could not use it until August 19 and Mr. Johnson did not testify that he had any other money in his account for a prepaid calling card.  Finding of Fact Nos. 16, 19-20.  Furthermore, Ms. Breslin testified that all of the calls were collect calls.  Finding of Fact Nos. 14-16, 18; Tr. 25-26.  This testimony, based on Verizon’s records, establishes that the calls were collect calls and, therefore, could not have been made with Mr. Johnson’s calling card.  


Because the calls which were disconnected were collect calls, Mr. Johnson did not pay for them, so Verizon would owe him no refund even if the calls were disconnected improperly which, based on this record, is not so.



Mr. Johnson has not met his burden of proving that the calls terminated on July 4, August 8, 17 and 18, 2005 were terminated improperly or that Verizon owes him a refund.
Prepaid phone card


Mr. Johnson complains about purchasing a prepaid phone card at 8:20 a.m. on August 17, 2005 but not being able to use it at 8:20 a.m. on August 18, 2005.  Finding of Fact No. 19.  Ms. Breslin explained, satisfactorily, that it was explained to Mr. Johnson that it takes 24 to 48 hours after a payment is made through the commissary until a prepaid card is available for use.  She also testified that Mr. Johnson made the deposit at 9:33 a.m. on August 17, 2005 and that the deposited amount was available for his use at 8:20 a.m. on August 19, 2005.  Finding of Fact No. 20.  Mr. Johnson has not met his burden of proof that the handling of his commissary account for the purpose of depositing money for a prepaid calling card was unreasonable.
Charges for August 19 calls


Mr. Johnson claims that he was charged $4.58 for a two minute call, which he asserts is the cost of a 15 minute call, instead of $2.44 which he claims is the amount he should have been charged for the call.  Finding of Fact No. 21.  Verizon’s records indicate that Mr. Johnson made two calls on August 19, 2005:  a two minute call for which he was billed $2.77, and a ten minute call for which he was billed $4.58.  Ms. Breslin testified that the charges were in accordance with Verizon’s tariff.  Finding of Fact No. 23.



Mr. Johnson’s account of his call is at odds with Ms. Breslin.  Ms. Breslin’s account of the call is based on Verizon’s records.  At the hearing, Mr. Johnson indicated that he was being mailed the telephone bills which the called party received and that he would like to submit them as exhibits in this case.  Ms. Breslin stated that she also would like to see the bills to validate what party he called and the itemized charges.  Mr. Johnson stated that he would receive the bills that day or the next and that he would send Mr. Lehman and me copies.  As mentioned at the hearing, and as the interim order I issued indicates, I gave Mr. Johnson until December 16 to submit the bills.  Tr. 35-39.  As of the date of this decision, I have not received the bills.  The telephone bills which Mr. Johnson wanted to submit might have substantiated his testimony.  Without the bills, however, Mr. Johnson’s unsubstantiated testimony does not meet his burden of proof.  



Ms. Breslin’s testimony establishes that the charges for Mr. Johnson’s calls on August 19 were correct.  I note also that Mr. Johnson and Ms. Breslin agree that he was billed $4.58, but they differ on the length of the call: two minutes versus four minutes.  This further substantiates Ms. Breslin’s testimony because I am more persuaded by Verizon’s records that the call lasted four minutes than by Mr. Johnson’s memory that it was a two minute call.

Three-way calling capability


Mr. Johnson maintains that the number he called does not have three-way calling capability.  Finding of Fact Nos. 23-24.  Unstated is the inference that the called party did not attempt three-way calls and that, therefore, the calls were discontinued improperly.



Ms. Breslin, however, successfully rebutted Mr. Johnson’s testimony.  She testified that three-way calling is a feature Verizon offers on a monthly basis as well as on a per use basis and that there would be a charge for each three-way call if it was on a per use basis.  Finding of Fact No. 24.  Mr. Johnson did not submit the telephone bills that might have substantiated his testimony.


Mr. Johnson did not meet his burden of showing that the party he called did not have three-way calling capability.
Conclusion


Mr. Johnson has not met his burden of proof in this proceeding.  He has not shown that his telephone calls were disconnected improperly and has not demonstrated that any public utility did or omitted to do anything in violation of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.  His complaint must be dismissed.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to this proceeding and to the subject matter of this proceeding, except that the Commission does not have the jurisdiction to award damages.



2.
Mr. Johnson has not met his burden of proving that his collect calls were disconnected improperly, that his deposit at the commissary for a prepaid calling card was mishandled, that he was improperly charged for calls made with his prepaid calling card, or that the phone to which he placed calls did not have the capability of making a three-way call.


3.
Mr. Johnson has not demonstrated that any public utility did or omitted to do anything in violation of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.

ORDER
THEREFORE

IT IS ORDERED:

1. That the complaint of Darvey Johnson CZ 6364 against Verizon Select Services Inc. is dismissed.

2.
That the Docket in this proceeding be marked closed.

Dated:
 February 10, 2006
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	� 	The dates of the calls appear in bold print so the reader can more easily follow the calls through the Findings of Fact and differentiate them from the dates of the inmate grievance forms and the telephone system discrepancy forms discussed below.





	� 	66 Pa. C.S. §332(a).





� 	See, 66 Pa. C.S. §701.





� 	See also, 52 Pa. Code §5.21(a).





	� 	66 Pa. C.S. §101 et seq.





	� 	Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa Superior Ct. 1976).  





	� 	Walker v. Unemployment Comp. Board of Review, 367 A.2d 366 (Pa. Cmwlth. 1967).
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