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This Initial Decision dismisses the complaint filed by S. Allen Schreiber (Mr. Schreiber) against Verizon Pennsylvania Inc. (Verizon), at Docket No. C-20055271, for the failure to satisfy the burden of proof.

HISTORY OF THE PROCEEDING


In his complaint filed September 8, 2005, Mr. Schreiber alleged a service and billing dispute with respect to his long distance calling, and requested that Verizon be prohibited from carrying his long distance calls.  On October 7, 2005, Verizon filed its answer denying the material allegations of the complaint.  That same day, it also filed a Preliminary Motion requesting the complaint in this proceeding be dismissed.  On November 18, 2005, Chief Administrative Law Judge Veronica A. Smith issued an Interim Order denying Verizon’s Preliminary Motion.



By letter dated November 29, 2005, the Commission notified the parties that the hearing in this case would be held by telephone, on January 11, 2006 at 10:00 a.m.  On December 5, 2005, I issued a Prehearing Order reminding the parties of the date, time, and manner of the hearing to be held in this case.


The hearing was held as scheduled.  Mr. Schreiber, who was not represented by an attorney, testified in support of his complaint.  He did not submit any exhibits.  Verizon, represented by an attorney, presented the testimony of one witness and submitted one exhibit.  Briefs have not been filed in this case.  The record, consisting of the 39-page transcript of the hearing and the one exhibit, was closed by my Order issued January 26, 2006.

FINDINGS OF FACT


1.
S. Allen Schreiber is the Complainant in this proceeding.  His address is 160 Thornberry Drive, Pittsburgh, PA 15235-5061 (Tr. 10).



2.
Verizon Pennsylvania Inc., is the Respondent in this proceeding.



3.
Mr. Schreiber testified that with respect to certain calls he has made to telephone numbers in the “724” Area Code, and for which he dialed the prefix “1,” the calls were not routed to his long distance carrier.  Rather, Mr. Schreiber testified that they were carried by Verizon and that he has been billed by Verizon for them (Tr. 10-11).



4.
It is Mr. Schreiber’s recollection that when the “724” Area Code was established, Allegheny County would retain the “412” Area Code, and the surrounding counties would be assigned to the “724” Area Code (Tr. 11, 16-17).



5.
It is also Mr. Schreiber’s understanding that by dialing the prefix “1” he should be connected to his long distance carrier for all his interstate calls and all his “inter‑LATA” calls (Tr. 11).



6.
According to Mr. Schreiber, his “inter-LATA” calls are all telephone calls he makes to telephone numbers that are within Pennsylvania, but that are outside of the “412” Area Code (Tr. 11).



7.
Mr. Schreiber testified that page 42 of his telephone directory, which he receives from Verizon, pertains to long distance calls and how to make a long distance call.  Since, according to Mr. Schreiber, inter-LATA calls are long distance calls, he fully expected by dialing “1” plus the Area Code, plus the seven digit telephone number that his calls would be routed to his long distance carrier (Tr. 12-13).


8.
Mr. Schreiber testified that page 40 of his telephone directory pertains to Pittsburgh regional calling, Area Code 412, which is the Area Code in which he resides.  Mr. Schreiber testified that the exchange for his telephone number is listed on page 40, but, as far as he can determine, all of the other exchanges on page 40 are in Area Code 412 (Tr. 13).



9.
Mr. Schreiber notes that page 41 of his telephone directory pertains to Pittsburgh regional calling, Area Code 724.  He does not live in that Area Code, so, as far as he is concerned, page 41 has absolutely no meaning to him (Tr. 13).



10.
Mr. Schreiber’s local telephone service carrier is Verizon.  His long distance carrier is Opex Communication, Inc. (Opex) (Tr. 15).



11.
Based upon what he believes is his local calling area from page 40 of the telephone directory, he agrees that calls to his local calling area should be carried by Verizon.  He also agrees that all calls outside his local Verizon calling area are long distance calls (Tr. 15-16).



12.
It is Mr. Schreiber’s contention that calls he makes to 724-864-5100, for example, are long distance calls and should be carried by his long distance carrier (Tr. 16-17).



13.
Verizon provides residential telephone service to Mr. Schreiber at his home.  Mr. Schreiber’s calling is made up of the metropolitan local calling area, regional toll or intra-LATA calls, and inter-LATA or interstate calls.  Calls within the metropolitan local calling area are carried by Verizon.  Intra-LATA, regional toll calls, inter-LATA, and interstate calls would be carried by his long distance provider of his choice (Tr. 19).


14.
Verizon’s local metropolitan calling area is divided into four bands or areas, each of which includes designated exchanges and associated prefixes.  For Mr. Schreiber, his local Band “One” includes Monroeville, Penn Hills and approximately 28 other Pittsburgh exchanges.  Band “Two” for Mr. Schreiber includes the exchanges of Fox Chapel, Glenshaw, McKeesport, Oakmont and Pleasant Hills.  Band “Three” for Mr. Schreiber includes the exchanges of Bethel Park, Bridgeville, Carnegie, Coraopolis, Irwin and Curryville.  Band “Four” for Mr. Schreiber includes the exchange of Sewickley (Tr. 20).



15.
Mr. Schreiber subscribes to the limited calling to the local area plan.  This means that he can call the exchanges in Band One for free.  However, calls to Bands Two through Four are “local measured use” calls.  Mr. Schreiber is billed for these calls based on the time of the day the calls are made, the duration of the call, and the distance between the calling and the called exchanges (Tr. 20).



16.
Information concerning local calling information is found in the “customer guide pages” in the front of the telephone directory, and Verizon’s “website.”  That information can also be obtained from Verizon’s business office by telephone or in writing (Tr. 21).



17.
According to Verizon’s witness Patricia Cramer, the calls which are the subject of this proceeding, for example to 724-864-5100, are not long distance calls.  It is her testimony that calls to 724-864-xxxx are made to an Irwin exchange, and as such are calls to Band Three of the metropolitan local calling area, and are local measured use calls, which are carried by Verizon (Tr. 22).



18.
Verizon does offer the metropolitan area unlimited calling plan, under which a customer would be charged $21.00 per month.  The customer would then be able to make an unlimited number of untimed calls not only to numbers in his local calling area, but to numbers in all of the “metro use area.”  The advantage to customers of this plan is that they pay only the monthly fee and incur no additional charges for calls they make (Tr. 22).



19.
The metropolitan area unlimited calling plan would not be beneficial to Mr. Schreiber at this time because he is billed an average of $3.09 per month for calls to Bands Two through Four (Tr. 22).


20.
It is the number that is being called, and not the use of the prefix “1” that determines whether Verizon or Mr. Schreiber’s long distance provider carries the call.  If the number that Mr. Schreiber calls is in the Pittsburgh metropolitan area, the call will be carried by Verizon (Tr. 23).



21.
According to Verizon’s witness Ms. Cramer, pages 40 and 41 of the telephone directory must be read together for the explanation of the local and regional calling.  Additionally, pages 33, 36 and 37 are to be read together to determine Mr. Schreiber’s local calling area (Tr. 23-24).

DISCUSSION
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging a service and billing dispute with respect to his long distance calling, and requesting that Verizon be prohibited from carrying his long distance calls, it is clear that Mr. Schreiber is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).
Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  For example, if a one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).



Part of the problem presented by this case, and of which I was not aware until reviewing the transcript of the hearing, was Mr. Schreiber’s use of “LATA” and “Area Code” as synonymous and interchangeable terms.  A “Local Access and Transport Area” (LATA) is a term defining a specific geographic area within which a local telephone company may offer telecommunications services.  An “Area Code” while it also has geographic limits, is more appropriately thought of as a “toll area.”  While a LATA and an Area Code may share the same geographic boundary, that fact is coincidental, as they have separate and distinct meanings and purposes.


An Area Code may include more than one LATA, or a LATA may include more than one Area Code.  For example, until recently the Northeast PA LATA, which includes the cities of Scranton and Wilkes-Barre, and the Capital LATA, which includes the cities of Harrisburg, Lancaster and York, were both part of the “717” Area Code.  Similarly, the Pittsburgh LATA, which includes all or parts of the counties of Crawford, Mercer, Venango, Clarion, Lawrence, Butler, Armstrong, Indiana, Beaver, Allegheny, Westmoreland, Washington, Green and Fayette, is served by three Area Codes:  “412” which includes most of Allegheny County, “724” which includes parts of Allegheny County and the rest of the Pittsburgh LATA, and “878” which has been “overlaid” on the Pittsburgh LATA.


The introduction of the “724” Area Code did not result in the creation of a new LATA.  This Area Code is still part of the Pittsburgh LATA.  Further, when the “724” Area Code was introduced, in February of 1998, both the Commission and the local telephone companies engaged in an extensive publicity effort to inform customers of the effect of the new Area Code.  One of the salient points of that effort was to explain that the implementation of the new Area Code would not mean a change in customer rates or a change in the local calling area.  If a call was a local call before the implementation of the 724 Area Code, it remained a local call after the implementation of the 724 Area Code.


Thus, whether a telephone number is in Area Code 412 or Area Code 724, in and of itself, is not determinative of whether it is a local or long distance call for any particular customer.  Rather, it is the local calling area of the of the Local Exchange Carrier that is determinative.  In this case, Mr. Schreiber’s local calling area is Verizon’s local metropolitan calling area, which is divided into four bands or areas, and each of which includes designated exchanges and associated prefixes.  For Mr. Schreiber, his local Band “One” includes Monroeville, Penn Hills and approximately 28 other Pittsburgh exchanges.  Band “Two” for Mr. Schreiber includes the exchanges of Fox Chapel, Glenshaw, McKeesport, Oakmont and Pleasant Hills.  Band “Three” for Mr. Schreiber includes the exchanges of Bethel Park, Bridgeville, Carnegie, Coraopolis, Irwin and Curryville.  Band “Four” for Mr. Schreiber includes the exchange of Sewickley (Tr. 20).  Emphasis added.



In arguing that Verizon is carrying calls he wants carried by his long distance carrier, Mr. Schreiber focuses on selected portions of pages from what is known as the “Consumer Guide” in the white pages of his telephone directory.  However, it must be kept in mind that those pages are only a “Guide.”  At various places in the “Guide” is the notation that there is no assurance that the “Guide” is 100% accurate, and customers are encouraged to call Verizon’s billing office with any discrepancies.  Pages 36 and 37 of the telephone directory list the exchanges in Verizon’s local metropolitan calling area.  The exchanges for Irwin are listed on page 37 (Tr. 29-30).  Thus, since the telephone numbers Mr. Schreiber is calling in Irwin are part of his local metropolitan calling area, even though they are in Area Code 724, his long distance carrier cannot carry those calls.  They are properly carried by Verizon.
CONCLUSIONS OF LAW


1.
The parties to and subject matter of this telephone service and billing dispute are properly before the Commission.



2.
Mr. Schreiber, the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Mr. Schreiber has failed to satisfy the burden of proving that Verizon is routing long distance calls away from his long distance carrier to Verizon.



4.
The complaint should be dismissed.

ORDER


THEREFORE,



IT IS ORDERED:



The complaint of S. Allen Schreiber against Verizon Pennsylvania Inc., at 
Docket No. C-20055271, is dismissed for the failure to satisfy the burden of proof.

Date:  February 8, 2006
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