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HISTORY OF THE PROCEEDING

On August 27, 2005, Jack Wolf (Complainant) filed a complaint against PPL Electric Utilities Corporation (Respondent) asserting that the Respondent billed him for electric service for the multi-family property at 4426 Marietta Avenue, West Hempfield Township, Columbia, Pa. 17512 after he sold the property.  Attached to the complaint is a copy of a Lancaster County property tax record showing that Pamela J Waltman, 309 Union Street, Columbia, Pa. 17512 purchased the property at 4426 Marietta Avenue on March 14, 2000.  The Complainant contends that since the electric usage that the Respondent is billing him for occurred after he sold the property at 4426 Marietta Avenue, the amount due is not his responsibility.  The Complainant requests that the Commission order the Respondent to collect any money owed on the property from the current owner.  

Respondent filed an answer to the complaint on September 12, 2005.  The Respondent admits that the amounts due are for the property at 4426 Marietta Avenue.  The Respondent avers that the Complainant granted the Respondent permission through its “landlord coding” procedure to place his name on the bills for the rental property whenever a tenant requested discontinuation of service.  According to the Respondent, Complainant never informed it that he no longer owned the property at 4426 Marietta Avenue until July 14, 2004 when he requested discontinuation of the “landlord coding” in his name.  The Respondent requests that the Commission deny the complaint. 
By hearing notice dated December 13, 2005, the Commission scheduled a telephonic hearing for this matter on February 7, 2006 at 9:00 a.m., and assigned the case to me.  I issued a standard prehearing order on December 16, 2005 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  I conducted the initial hearing as scheduled on February 7, 2006 at 9:00 a.m.  
The Complainant presented testimony and sponsored no exhibits.  Kimberly G. Krupka, Esq. represented the Respondent, which sponsored eighteen exhibits that I admitted into the record.  The initial hearing resulted in a transcript of forty-seven pages.  The record closed on February 27, 2006, the date the transcript was filed with the Secretary’s Bureau.
FINDINGS OF FACT



1.
The Complainant in this case is Jack Wolf, who resides at 12 Overhill Drive, Lancaster, Pa.17602.  (N.T. 6)


2.
The Complainant has resided at 12 Overhill Drive for approximately four or five years.  (N.T. 7)



3.
The Complainant owned the property at 4426 Marietta Avenue in 1993.  (N.T. 16-17, PPL Ex. 17)


4.
The Complainant sold the property at 4426 Marietta Avenue in 2000  (N.T. 8)



5.
The Complainant did not inform the Respondent in 2000 when he sold the property at 4426 Marietta Avenue.  (N.T. 8-9)



6.
 The Respondent in this case is PPL Electric Utilities Corporation.  (N.T. 8-9)


7.
In 1993 Complainant resided at 3012 Marietta Avenue, Lancaster, Pa. 17601 prior to residing at 12 Overhill Drive.  (N.T. 15)



8.
In 1993, the Complainant or someone on his behalf entered into an agreement with Respondent that authorized the Respondent to place responsibility for the electric service at 4426 Marietta Avenue in his name whenever a tenant from the property requested a final bill for their electric service account.  (PPL Ex. 17, N.T. 21-24) 


9.
The 1993 agreement provides that the Respondent would notify the Complainant each time the electric service account for the property at 4426 Marietta Avenue was placed in the Complainant’s name.  (PPL Exs. 17, 18, N.T. 23-25)


10.
The 1993 agreement provides that it is the Complainant’s responsibility to notify Respondent in writing when ownership of the property changes. (PPL Ex. 17, N.T. 23)


11.
In 1993, the Complainant had an office manager who was responsible for managing the property at 4426 Marietta Avenue.  (N.T. 16-17)



12.
The Respondent has a “landlord coding” program that allows a property owner to have Respondent transfer the electric service account to the property owner when a tenant requests discontinuance of electric service.  (N.T. 19-20)


13.
The property owner must request the “landlord coding” service from the Respondent. (N.T. 20)



14.
The Respondent sent a “landlord coding” agreement to the Complainant at the Complainant’s request.  (PPL Ex. 17, N.T. 21-24)



15.
The Respondent’s procedure is to send a welcome letter to the property owner every time the responsibility for the electric service account passes to the property owner under the “landlord coding” program.  (PPL Ex. 18, N.T. 24)



16.
The Respondent sent a bill for the electric service for the property at 4426 Marietta Avenue on December 20, 2002 to the Complainant at the 3012 Marietta Avenue address when the tenant moved out.  (PPL Ex. 1, N.T. 26-27)



17.
The Respondent sent a letter on November 11, 2002 to Complainant at the 3012 Marietta Avenue address confirming the transfer of the electric service account to Complainant for the 4426 Marietta Avenue property.  (PPL Ex. 2, N.T. 28)



18.
The Respondent sent a bill for the electric service for the property at 4426 Marietta Avenue on February 17, 2002 to the Complainant at the 3012 Marietta Avenue address when the tenant moved out.  (PPL Ex. 3, N.T. 29)



19.
The Respondent sent a letter on November 22, 2002 to Complainant at the 3012 Marietta Avenue address confirming the transfer of the electric service account to Complainant for the 4426 Marietta Avenue property.  (PPL Ex. 4, N.T. 29-30)



20.
The Respondent sent a bill for the electric service for the property at 4426 Marietta Avenue on February 11, 2003 to the Complainant at the 3012 Marietta Avenue address when the tenant moved out.  (PPL Ex. 5, N.T. 31)



21.
The Respondent sent a letter on January 31, 2003 to Complainant at the 3012 Marietta Avenue address confirming the transfer of the electric service account to Complainant for the 4426 Marietta Avenue property.  (PPL Ex. 6, N.T. 31-32)



22.
The Respondent transferred the amounts due for electric service for the property at 4426 Marietta Avenue and late payment charges to the Complainant’s 3012 Marietta Avenue residential account.  (PPL Ex. 7, 8, 9, 10, 11, 12, 13, 14, N.T. 32-37)



23.
The Respondent transferred the amounts due for electric service for the property at 4426 Marietta Avenue and late payment charges to the Complainant’s 12 Overhill Drive residential account. (PPL Ex. 15, 16, N.T. 37-39)



24.
The final amount due for the electric service for the property at 4426 Marietta Avenue is $1,335.17.  (PPL Ex. 15, N.T. 38)

DISCUSSION

The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In this case, the Complainant contends that since he sold the multi-family building at 4426 Marietta Avenue in 2000, he should not be responsible for any electric service provided to the property after that date and that Respondent is improperly billing him for that service. 
My research reveals no Commission or Pennsylvania appellate court decisions that address the former property owner’s responsibility for electric service under a “landlord coding” agreement after the property owner sells the property that is the subject of the “landlord coding” agreement but fails to notify the utility of the sale.  The Commission and the Pennsylvania Supreme Court have addressed the issue of “landlord coding” agreements in passing in two cases.  In those cases, the property owners did not have a “landlord coding” agreement with the utilities.  The utilities discontinued service at the tenant’s request and the water pipes in the rental units froze, damaging the property.  In those cases, the property owners filed complaints with the Commission requesting that the Commission award them damages or fine the utility for unreasonable service. Rohrbaugh v. Pennsylvania Pub. Util. Comm’n, 727 A.2d 1080 (Pa. 1999); Rohrbaugh v. West Penn Power Co., Docket No. C‑00924632, (Order entered July 12, 1994); Fegley v. Pennsylvania Power and Light Co., Docket No. C-00956732, (Initial Decision issued January 29, 1996) (Final Order entered February 27, 1996) 

In both cases, the property owners alleged that the utilities knew that the properties were rental units and should have notified the property owners before discontinuing service.  The utilities denied that they had any knowledge that the properties were rental units and that they had no obligation to notify the property owners pursuant to 52 Pa. Code §56.72(1).  In Rohrbaugh, the Pennsylvania Supreme Court ruled against the property owners and noted that the property owners could have prevented the service discontinuance by entering into an agreement similar to the “landlord coding” agreement at issue in this case. 
In his Initial Decision in Fegley, Administrative Law Judge (ALJ) Michael C. Schnierle observed that in his Initial Decision in Rohrbaugh, he had ruled that West Penn Power Company had violated the Public Utility Code by not having its “landlord/tenant agreement policy”, similar to the “landlord coding” agreement at issue in this case, filed with the Commission as a tariff provision.  The Commission reversed ALJ Schnierle’s ruling on this issue, apparently ruling that such provisions need not be filed in West Penn Power Company’s tariff.  On appeal, the Commonwealth Court of Pennsylvania reversed the Commission. The Pennsylvania Supreme Court in its Rohrbaugh decision reversed the Commonwealth Court and reinstated the Commission’s decision.  In his Initial Decision in Fegley, ALJ Schnierle concluded that, based on the status of the Rohrbaugh case at that time, it was not a violation of the Public Utility Code if a utility failed to include the “landlord coding” provision in its tariff.  Like the Pennsylvania Supreme Court in Rohrbaugh, ALJ Schnierle ruled against the property owner in Fegley.
By adopting ALJ Schnierle’s ruling in Fegley, the Commission has reaffirmed its prior ruling in Rohrbaugh that utilities do not violate the Public Utility Code by failing to include provisions governing “landlord coding” agreements in their tariffs.  In this case, because the Commission’s previous rulings cited above are controlling, I cannot rule that the Respondent has violated the Public Utility Code by failing to include “landlord coding” provisions in its tariff.



Similarly, my research reveals no Commission regulations that govern the provisions, use or enforcement of “landlord coding” agreements.  Therefore, 66 Pa. C.S. §1501 governs any allegations of unreasonable service regarding the “landlord coding” agreement in this case.  Pursuant to 66 Pa. C.S. §1501, the Commission has original jurisdiction over the reasonableness of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968)  

In this case the evidence indicates that the Complainant entered into the “landlord coding” agreement with Respondent in 1993.  (PPL Ex. 17)  The Complainant contends that he did not sign the agreement or authorize anyone to sign it on his behalf.  (N.T. 12-14)  He also observes that the signature on the agreement appears to be a stamp.  (N.T. 14) I find that the document and the circumstances surrounding its execution are entitled to more weight than the Complainant’s testimony.  I reach this conclusion for several reasons.

First, the Complainant stated that in 1993 he had an office manger who was responsible for paying bills and otherwise managing the property at 4426 Marietta Avenue.  (N.T. 16-17)  It is possible that this office manger signed or stamped the “landlord coding” agreement in order to keep the Respondent from discontinuing electric service and damaging the property when a tenant moved.  The Complainant could not recall who was his office manager in 1993 and had no documents to help him recall the person’s name.  It is possible that the Complainant may not remember authorizing his office manager to execute the “office coding” agreement in 1993.  (N.T. 16-17)  

Second, the “landlord coding” agreement benefited the Complainant in that it prevented the Respondent from discontinuing electric service to the property at 4426 Marietta Avenue after a tenant requested a final bill.  Preventing the Respondent from discontinuing electric service in the winter would prevent damage to the property at 4426 Marietta Avenue.  The Rohrbaugh and Fegley cases cited above illustrate the damage that can occur to rental properties when a utility discontinues electric service in the middle of winter.
Third, no other person or entity would benefit from forging the Complainant’s name on the agreement.  Making the Complainant responsible for the electric service at 4426 Marietta Avenue rather than allowing the Respondent to discontinue electric service when a tenant requests a final bill does not benefit either the tenant or the Respondent.  In either situation, the tenant is no longer responsible for the electric service.  The Respondent has no interest in whether electric service is discontinued or maintained when a tenant requests a final bill.  There is no motivation for either the tenant or Respondent to forge Complainant’s name on the agreement.
Fourth, the Respondent’s witness testified that its practice is to send “landlord coding” agreements only at the request of a property owner.  (N.T. 20)  When it received a request for a “landlord coding” agreement for the property at 4426 Marietta Avenue, the Respondent created the information page listing the property owner and the properties covered by the agreement and send it to the Complainant (N.T. 21-23, PPL Ex. 17) If the Complainant or his office manager did not request the “landlord coding” agreement, the Respondent would not have created and sent the document.  
Fifth, the Complainant or his office manager did not challenge the validity of the “landlord coding” agreement from 1993 to 2000.  It is likely that during that time period, the Respondent placed responsibility for the electric service at 4426 Marietta Avenue in Complainant’s name pursuant to the “landlord coding” agreement when a tenant at that property requested a final bill.  The Complainant or his office manager never challenged Respondent’s authority to place responsibility for the electric service at 4426 Marietta Avenue in his name.  If the Complainant or his office manager had not authorized the use of the “landlord coding” agreement, the Complainant or his office manager had opportunity to challenge its validity prior to selling the property at 4426 Marietta Avenue but did not do so.  For all these reasons, I conclude that either the Complainant or his office manager signed or stamped the “landlord coding” agreement.

I must next determine whether Respondent’s enforcement of the “landlord coding” agreement in this proceeding is reasonable pursuant to 66 Pa. C.S. §1501.  I conclude that it is.  The letter enclosed with the “landlord coding” agreement warns the Complainant that he must notify the Respondent when he is no longer the owner of the property at 4426 Marietta Avenue or he will continue to be billed when a tenant discontinues service.  (PPL Ex. 17, page 1)  In addition, directly above the signature line, the “landlord coding” agreement states “I also understand that it is my responsibility to notify PP&L in writing when my ownership responsibilities change.”  (PPL Ex. 17, page 3)  In this case, the Complainant admitted that he never contacted the Respondent in 2000 when he sold the property but assumed that someone else did.  (N.T. 8-9)  If the Respondent did not learn that the Complainant sold the property at 4426 Marietta Avenue until later, I cannot find that the Respondent has acted unreasonably.
The Respondent, in the “landlord coding” agreement, informed the Complainant that he had the obligation to contact the Respondent when he sold the property at 4426 Marietta Avenue in order to terminate the “landlord coding” agreement.  The Complainant did not do this and the “landlord coding” agreement by its terms continued to be in full force and effect until the Complainant notified the Respondent that he no longer owned the property at 4426 Marietta Avenue.

Requiring the Complainant to notify the Respondent that he had sold the property at 4426 Marietta Avenue in order to relieve himself of responsibility for the electric service at the property is consistent with the Commission regulations governing transfer of accounts.  The regulation at 52 Pa. Code §56.16 requires that the ratepayer must give notice to the utility that the ratepayer wishes to discontinue service.  In the absence of such a notice, the ratepayer continues to be responsible for the service rendered.
My research also reveals one case where the Commission ruled that the ratepayer has the burden of proof to demonstrate that the ratepayer provided notice to the utility to transfer an account and that the ratepayer remains responsible for the account until the ratepayer provides adequate notice to the utility.  In Paesani v. Philadelphia Electric Co., Docket number F-8712844, (Order entered May 27, 1988) a husband alleged that Philadelphia Electric Company failed to transfer the account for his residence, which the ratepayer no longer occupied, from his name to his ex-wife’s name despite proper notice.  The ratepayer claimed that he had telephoned Philadelphia Electric Company numerous times requesting that it transfer the account.  Philadelphia Electric Company claimed that the first notification it received to transfer the account was by letter from the ratepayer’s attorney.
The Commission found that the ratepayer’s testimony was equivocal on this issue while Philadelphia Electric Company’s position was supported by a valid business record and therefore, gave more credibility to the utility’s evidence.  The Commission ruled that the ratepayer failed to provide adequate notice to Philadelphia Electric Company and that the utility was justified in recovering the amount for electric service from the ratepayer rather than his ex-wife even though the residence was occupied solely by the ex-wife.
In this case, the Complainant failed to produce any evidence that he notified the Respondent that he sold the property at 4426 Marietta Avenue in 2000.  The Respondent provided testimony that it had no record of anyone notifying it regarding any changes to the “landlord coding” agreement.  (N.T. 42-43)  Based on the evidence produced, I conclude that the Complainant has failed to prove by a preponderance of the evidence that he provided notice to the Respondent that he sold the property at 4426 Marietta Avenue in 2000.  The Respondent is justified in recovering the amount for the electric service to the property at 4426 Marietta Avenue from the Complainant even though the Complainant sold the property in 2000.  Under these circumstances, the Respondent acted reasonably in enforcing the “landlord coding” agreement.  


By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Company, Docket No. Z‑8712758 (Order entered April 8, 1988).  The Complainant’s proposition that he is not responsible for the amounts due for the property at 4426 Marietta Avenue under the “landlord coding” agreement is unsupported by either by the Public Utility Code or Commission regulations.  Respondent is therefore entitled to payment due under the agreement that Complainant or his office manager signed or stamped then failed to terminate when he sold the property at 4426 Marietta Avenue.  

The Respondent has the right to bill and receive payment for the service actually supplied.  66 Pa.C.S. §1303.  Neal v. Philadelphia Gas Works, Docket No. Z-00971874, (Order entered January 4, 2002); Angie’s Bar v. Duquesne Light Co., 72 Pa.PUC 213 (1990); West Penn Power v. Nationwide Ins. Co., 228 A.2d 218 (Pa. Super. 1967)  The Complainant failed to present any evidence that the amount the Respondent is seeking is inaccurate.  Complainant also failed to present any evidence that Respondent’s conduct in enforcing the “landlord coding” agreement is unreasonable or contrary to the Public Utility Code or Commission regulations. Complainant has therefore failed to establish by a preponderance of the evidence that Respondent has incorrectly billed him for electric service to 4426 Marietta Avenue.  

Since the Complainant has failed to establish that the Respondent has incorrectly billed him for electric service to the property at 4426 Marietta Avenue, I will deny the complaint. The Complainant must pay the amount of $1335.17 due within thirty days from the entry date of a final Commission order in this proceeding.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701


2.
Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.


3.
The Complainant has not met his burden of proving that he is entitled to relief.  66 Pa. C.S. §332(a).

4. The bills rendered by Respondent to Complainant are true and correct.



5.
The “landlord coding” agreement between the Complainant and Respondent is valid and enforceable.
ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Jack Wolf against PPL Electric Utilities Corporation at Docket No. F-01738257 is hereby denied.


2.
That within thirty (30) days from the entry date of the final Commission order in this proceeding, Complainant Jack Wolf shall pay to the Respondent PPL Electric Utilities Corporation the amount of $1,335.17 for electric service to the property at 4426 Marietta Avenue. 


3.
That in the event the Complainant fails to comply with this order, PPL Electric Utilities Corporation is authorized to impose such additional charges on the unpaid balance and take such actions to collect the unpaid balance as are permissible under applicable laws, regulations and approved tariffs.



4.
That the record at Docket No. F-01738257 is marked closed.

Date:
March 10, 2006



_______________________



David A. Salapa


Administrative Law Judge

PAGE  
12

