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This Initial Decision dismisses the formal complaint of Doris Stefanowski (Ms. Stefanowski) against Aqua Pennsylvania, Inc. (Aqua), at Docket No. C-20054266, for the failure to satisfy the burden of proof.

HISTORY OF THE PROCEEDING


In her complaint filed January 3, 2005, Ms. Stefanowski alleged receiving a high water bill reflecting a 60% increase in her water rates and requesting the rate increase be rolled back.  In its answer filed March 15, 2005, Aqua denied the material allegations of the complaint.  On March 16, 2005, Chief Administrative Law Judge Veronica A. Smith issued an Interim Order Setting Resolution Conference Between Parties in this case.  Pursuant to that Order, a report was submitted to the Mediation Unit.  By letter dated May 2, 2005, the Commission notified Ms. Smith and Aqua that the hearing in this case would be held, by telephone, on July 7, 2005.


The hearing was held as scheduled before Administrative Law Judge (ALJ) Jandebeur.  Joseph Stefanowski (Mr. Stefanowski), who is Ms. Stefanowski’s son and who resides with her, appeared at the hearing.  He was not represented by an attorney.  Mr. Stefanowski testified in support of the complaint, but did not submit any exhibits.  Aqua, which was represented by an attorney, presented the testimony of one witness and submitted seven exhibits, which were admitted into the record.  The record consists of the 70-page transcript of the hearing of July 7, 2005, and the seven exhibits.  Briefs have not been filed in this case.  By letter dated February 1, 2006, the Commission informed Ms. Stefanowski and Aqua that this case had been assigned to me.  I received the case file on February 7, 2006.
FINDINGS OF FACT


1.
Joseph Stefanowski is the son of Doris Stefanowski, the Complainant in this case.  The address for Mr. Stefanowski, and his mother Ms. Stefanowski, is HC-1, Box 1895, Tafton, PA 18464 (Tr. 4, 9, 13).



2.
Aqua Pennsylvania, Inc., is the Respondent in this case.



3.
Mr. Stefanowski and his mother reside in the “Tanglwood Lake” area of the Poconos and receive water service from Aqua through it Paupack Division (Tr. 7, 9, 19, 42-43).


4.
Ms. Stefanowski moved into her home in 1997.  Mr. Stefanowski joined her during the winter of 1998.  Their water bills had been approximately $51.00 per quarter, or about $208.00 per year (Tr. 7).



5.
According to Mr. Stefanowski, sometime after he moved into the home, water meters began to be installed.  He recalls being told at that time, that if they used 7,000 gallons or less of water, they would not pay any increase (Tr. 7-8).


6.
Mr. Stefanowski testified that in November of 2004, a water bill was received in the amount of approximately $79.00 per quarter (Tr. 8).



7.
Mr. Stefanowski called the “800” telephone number for Aqua on the back of the bill and was informed that the water bill included a rate increase that had been approved by the Commission (Tr. 8).



8.
According to Mr. Stefanowski’s testimony, the amount of the rate increase for him and his mother is approximately $30.00 per quarter, or about $120.00 per year.  He calculates the amount of the increase to be an approximate 60% increase in the rates.  This is a hardship for them as they are both on fixed incomes (Tr. 8-9, 12-13).



9.
Mr. Stefanowski does not believe they were provided with accurate information as to how the water meters would affect their bills (Tr. 8, 11).



10.
In November of 2001, the Commission approved the acquisition of the Paupack Water Company (Paupack) by Philadelphia Suburban Water Company (PSWC) (Tr. 16-17; Aqua Ex. 1).


11.
In January of 2004, the name of the company was changed to Aqua Pennsylvania (Tr. 51).



12.
Part of the Commission’s approval of the acquisition of Paupack Water Company by PSWC required PSWC to adopt the rates of Paupack (Tr. 18-19; Aqua Ex. 1, p. 7).


13.
On the same day in November of 2001, that the Commission approved the acquisition of Paupack, PSWC filed for a rate increase for all of its territory, including the customers formerly served by Paupack (Tr. 19).



14.
PSWC sent each of its customers a notice of the proposed rate increase.  The notice was sent to the customers, as a separate mailing, to their billing addresses (Tr. 19-22; Aqua Ex. 2).



15.
Neither Mr. Stefanowski, nor his mother Ms. Stefanowski, participated in that rate case (Tr. 22).



16.
In addition to mailing a notice of the proposed rate increase, Aqua published a notice of the proposed rate increase and submitted proof of publication of that notice to the Commission (Tr. 22-23).



17.
Although the Commission approved a change in rates for PSWC customers, it did not grant the increase that had been requested in the November 2001 rate filing.  Those customers in the Paupack Division using less than 7,000 gallons per billing period actually experienced a rate decrease.  Ms. Stefanowski, who uses approximately 7,000 gallons per billing period, would not have been significantly affected by the rate change (Tr. 23).



18.
At the time of the November 2001 rate filing, and when the change in rates was approved by the Commission, Ms. Stefanowski was being billed on a flat rate.  With the rate change, there would now be a “service charge” and consumption charges applied to the bills (Tr. 23).


19.
The tariff that became effective on August 1, 2002, contained a flat residential charge of $51.66 per quarter.  This was to be the rate until meter installation in the Paupack Division was substantially complete (24-25; Aqua Ex. 3, p.1).



20.
For the customers in the Paupack Division, the metered service rates did not go into effect until February 22, 2003.  As applicable to Ms. Stefanowski, these rates provided for a customer charge of $10.00 per month, and metered service of $3.00 per 1,000 gallons of water up to 5,000 gallons per month, and $4.00 per 1,000 gallons in excess of 5,000 gallons per month (Tr. 25-27; Aqua Ex. 3, p. 2).



21.
On November 14, 2003, another proposed rate increase was filed with the Commission.  All customers received notice of the proposed rate increase by a “standalone” letter.  The notice was sent to the billing address of each customer (Tr. 27-28; Aqua Ex. 4).



22.
In addition, notice of the proposed increase was published and proof of publication submitted to the Commission (Tr. 29).



22.
Mr. Stefanowski and his mother, Ms. Stefanowski, did not participate in that rate case (Tr. 29).



23.
The rates approved by the Commission became effective on August 5, 2004.  As applicable to Ms. Stefanowski, these rates provided for:  a customer charge of $17.00 per month; $4.00 per 1,000 gallons up to 2,000 gallons of water per month; $3.00 per 1,000 gallons in excess of 2,000 gallons per month up to 10,000 gallons per month; and $4.00 per 1,000 gallons for all usage in excess of 10,000 gallons per month (Tr. 29-30; Aqua Ex. 5).



24.
Ms. Stefanowski’s water bills that became due on March 29, 2003, and June 24, 2003, were based on the flat rate of $51.66 per quarter, plus the distribution system improvement charge, plus the State Tax Adjustment Surcharge (Tr. 31-32; Aqua Rev. Ex. 6).


25.
Beginning with the bill that became due on September 20, 2003, Ms. Stefanowski began being billed for metered service in accordance with the rates that became effective on February 22, 2003 (Tr. 33; Aqua Ex. 3, p. 2).



26.
The first time Mr. Stefanowski, or his mother Ms. Stefanowski, would have seen the effect of the November 2004 rate increase, would have been the bill that became due on December 13, 2004, in the amount of $79.30 (Tr. 34; Aqua Rev. Ex. 6).



27.
The principal reason for the rate increase was changing the customer charge from $30.00 per quarter to $51.00 per quarter for those Divisions where more than 50% of the customers were “seasonal.”  According to Aqua, more than 50% of its customers in the Paupack Division are “seasonal” (Tr. 34-37).


28.
According to Aqua, seasonal customers use very little water in comparison to permanent customers.  Yet it is obligated to have the water service available to seasonal customers each and every day, whether they are there or not.  Increasing the customer charge permits Aqua to recoup an adequate return on its investment in those areas where the customers are mostly seasonal (Tr. 34-37).



29.
According to Aqua, public in-put hearings were held in both the 2001 and 2003 rate cases.  However, none of the public in-put hearings were close to the Paupack Division (Tr. 41-42).



30.
The Office of Trial Staff and the Office of Consumer Advocate participated in the 2003 rate case (Tr. 42-43).

DISCUSSION
Where a customer files a complaint against a proposed rate increase, Section 315(a) of the Public Utility Code (Code), 66 Pa. C.S. §315(a), imposes on the utility the burden of proving the reasonableness of the proposed rate.  However, this case does not involve a complaint against a proposed rate increase.  The rate increase at issue in this case was approved by the Commission and became effective on August 5, 2004.  The complaint was filed on January 3, 2005.  Thus, it is Section 332(a) of the Code, 66 Pa. C.S. §332(a) which determines the party having the burden of proof in this case.

Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging that the water rates had been increased, and requesting that the increase be rolled back to the prior rates, it is clear that Ms. Stefanowski is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).
Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Morrissey v.  PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C. 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  For example, if a one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).
In the context of this case, where the allegation is that the rates are too high and requesting that the rates be rolled back to the former level, there must be evidence presented that the effective rates, against which this complaint was filed, are unjust, unlawful, and, thus, unreasonable, in order for the burden of proof to be satisfied and establish entitlement to have the effective rates reduced.

Mr. Stefanowski, testifying in support of his mother’s complaint, noted that the water bills had always been in the approximate amount of $51.00 per quarter until his mother received the bill in November of 2004.  He testified that the November 2004 bill was approximately $79.00 for the quarter.  According to Mr. Stefanowski, this was an approximate 60% increase (Tr. 7-9, 11-12).

The evidence of Aqua is that it acquired Paupack in November of 2001, at which time it was required to adopt the rates of Paupack.  At that time it filed for and notified its customers by separate mailing and publications of a proposed increase in rates.  The Office of Trial Staff participated in that rate case.  The rates established by that November 2001 filing became effective in two steps.  The flat rate charge was effective from August 1, 2002 to February 22, 2003, when the rates for metered service became effective (Tr. 16-27; Aqua Exs. 1-3).  In November of 2003, Aqua filed for a second rate increase applicable to customers in the Paupack Division.  It gave notice to its customers of the proposed increase by separate mailing and publication.  The Office of Trial Staff, as well as the Office of Consumer Advocate participated in the 2003 rate case.  The rates approved by the Commission in that proceeding became effective on August 5, 2004 (Tr. 27-30, 42; Aqua Exs. 4-5).  Public in-put hearings were held in both the 2001 and 2003 rate cases.  However, those public in-put hearings might not have been close to the Paupack Division.  The closest public in-put hearing for customers in the Paupack Division may have been held in Kingston (Tr. 41-42, 62, 66-67).
In my opinion, considering the record in this case, Mr. Stefanowski has not submitted substantial evidence to establish that the rates of Aqua at issue in this case are unjust, unlawful and unreasonable.  Thus, it must be concluded that he has failed to satisfy the burden of proof.
CONCLUSIONS OF LAW


1.
The parties to and subject matter of this water rate complaint proceeding are properly before the Commission.



2.
Ms. Stefanowski, the party seeking affirmative relief from the Commission, has the burden of proof.



3.
The burden of proving that the rates of Aqua are unjust, unlawful, and unreasonable has not been satisfied.



4.
The complaint should be dismissed.

ORDER



THEREFORE,



IT IS ORDERED:



That the complaint of Doris Stefanowski against Aqua Pennsylvania, Inc., at Docket No. C-20054266, is dismissed for the failure to satisfy the burden of proof.
Date:  February 14, 2006



[image: image1.png]bert P. Meehan
Administrative Law Judge
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