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HISTORY OF THE PROCEEDING



On June 18, 2004, Jason Yancy (“Yancy” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against the PECO Energy Company (“PECO ” or “Respondent”) alleging the following:  that he contacted the Respondent by telephone in October 2002 to have his name removed from the account; that the Respondent denies that he made the call; that his ex-wife, who is now in Florida, was responsible for the bills between October 2002 and December 31, 2003; and that he took over the home on January 1, 2004 pursuant to a court order.  The Complainant requested that the charges relating to service prior to January 1, 2004 be removed from his bill.



The Respondent, through its counsel, filed an answer on August 6, 2004.  In its Answer, the Respondent denied that the Complainant contacted its office to have the service taken out of his name.  The Respondent denied that its customer service representative treated him in a derogatory manner.


The initial hearing in this matter was held on January 11, 2005, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  This was one of the call of the docket cases assigned for that morning.  The Complainant, Jason Yancy, testified in support of the complaint and sponsored two exhibits: Complainant’s Exhibit 1-a court order; and Complainant’s Exhibit 2-the formal complaint with three of the Complainant’s letters to the Respondent attached.  Anthony D. Kanagy, Esquire, represented the Respondent.  The Respondent presented two witnesses, Renee A. Tarpley, a regulatory assessor for the Respondent, and LaDonna Mosley, a customer service representative for the Respondent, who sponsored three exhibits:  PECO Exhibit 1–account statement; PECO Exhibit 2–the Bureau of Consumer Services Decision, dated June 9, 2004; and PECO Exhibit 3–Call center records.


The record was held open to give the Complainant an opportunity to present bills that were in either both his name and his wife’s name or only in his wife’s name (Tr. 64).  



The Complainant submitted the following documents:  Complainant’s Exhibit 3-correspondence dated January 12, 2005; Complainant’s Exhibit 4-Home Loan Statement November 2004; Complainant’s Exhibit 5-Notice of Judgment Abram’s Run Apartments v. Jason Yancy; Complainant’s Exhibit 6-Correspondence in matter of Karin K. Yancy v. Jason Yancy; Complainant’s Exhibit 7-Unpaid Real Estate Tax bill; Complainant’s Exhibit 8-Debits Karin Yancy, Jason Yancy; Complainant’s Exhibit 9-bill from Saling & Litvin, dated December 14, 2004; Complainant’s Exhibit 10-William L. McLaughlin v. Jason Yancy-arbitrators’ award; Complainant’s Exhibit 11-Jason Yancy’s Motion for Reconsideration; Complainant’s Exhibit 12-April 16, 2003 e-mail from Kathy Martin; and Complainant’s Exhibit 13-two page document about death of dog Dutch.



In Order #2, the presiding officer stated that it was not clear that the Complainant sent the documents to the Respondent’s attorney.  It was noted that since the documents were not marked with the name of the case or the docket number, even if they were sent, it is not clear that the documents reached the Respondent’s attorney.  Therefore, the documents were marked and sent to the Respondent’s counsel for his review.  Respondent’s counsel was instructed to send any objections to the admission of the exhibits to the presiding officer and the Complainant on or before May 31, 2005.  



No objections were received.  Therefore, Complainant’s exhibits 3-13 are admitted into evidence as late filed exhibits pursuant to 52 Pa. Code §5.404(a).


The record in this case consists of 66 pages of transcripted testimony and sixteen exhibits.  The record closed on June 3, 2005.
FINDINGS OF FACT



1.
The Complainant is Jason Yancy, 564 Brighton Way, Valley Forge Woods, Phoenixville, PA 19560.


2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant, his wife and his daughter lived at 564 Brighton Way, Valley Forge Woods, Phoenixville, PA 19560 prior to 2002 (Tr. 6, 7).



4.
The Complainant established a residential electric and gas heating account with the Respondent for the Brighton Way property (Tr. 33).


5.
In 2002, the Complainant’s company transferred him to Northern Virginia, the Washington, D.C. area (Tr. 6).



6.
In October 2002, the Complainant began a very difficult divorce proceeding which included a custody battle for his 5 year old daughter (Tr. 6).


7.
As a part of the divorce proceeding, he was no longer able to go to his home on Brighton Way on the weekends.  He lived in a hotel (Tr. 7).



8.
Since he was not allowed in the Brighton Way property, he contacted some of the utilities to let them know that he was no longer in the home and therefore, no longer responsible for the bills (Tr. 7).



9.
Between October 2002 and January 1, 2004, the Complainant paid one-half of the mortgage and the taxes at the Brighton Way property (Tr. 11).


10.
The Complainant’s ex-wife left the Brighton Way property in September 2003.  The house was vacant until the Complainant moved back in on January 1, 2004 (Tr. 10).  



11.
Ms. Yancy filed a Petition for Special Relief requesting that the former marital residence be listed for sale.  By Court Order issued December 22, 2003, the Complainant was granted exclusive possession of the house on Brighton Way.  He was to assume responsibility for the residence effective January 1, 2004 (Tr. 10, 11; C. Ex. 1, 2). 



12.
The electric bills for the Brighton Way property were based on actual usage (PECO Ex. 1).



13.
For a period of time although there was registration on the gas meter, the reading was not transmitted to the Respondent.  Each actual reading was listed as 8152 ccfs.  During this time the Respondent estimated the gas bills (Tr. 34-36; PECO Ex. 1).


14.
On November 18, 2003, the Respondent issued a bill in the amount of $57.04.  Based on an estimate of 8 ccfs, the bill for gas usage was $15.30.  A payment of $57.04 was made on December 15, 2003 (Tr. 25; PECO Ex. 1).



15.
On December 18, 2003, the Respondent issued a bill in the amount of $308.78.  Based on an estimate of 231 ccfs, the bill for gas usage was $249.67. This bill was due on January 20, 2004 (Tr. 30, 31; PECO Ex. 1).



16.
On January 21, 2004, the Respondent issued a bill in the amount of $361.94.  Based on an estimate of 265 ccfs, the bill for gas usage was $291.69.  This bill was due on February 17, 2004 (PECO Ex. 1).



17.
On February 2, 2004, gas meter #016-467930 was removed from the Complainant’s property at index 9338 and meter # 015-632697 was installed at index 0000 (Tr. 35-37; PECO Ex. 1).



18.
The rebilling was for the period from November 18, 2003 through February 19, 2004 (Tr. 38; PECO Ex. 1).  On February 20, 2004, the meter reading was 94 ccfs.  The Respondent divided 94 by 18, the number of days between the installation of the meter and the meter reading, to obtain a daily average use of 5.2 ccfs.  The Respondent billed the Complainant for a daily average use of 5.2 for 94 days (Tr. 36; PECO Ex. 1). 



18.
On February 19, 2004, the Respondent issued a bill in the amount of $727.51.  The bill was cancelled from November 18, 2003 to January 21, 2004.  The Complainant was charged $123.47 for electric use for 63 days and $544.93 cents for gas usage for 94 days.  This bill was due on March 22, 2004 (Tr. 36; PECO Ex. 1).



19.
Since March 10, 2004, the Complainant has been paying the current charges for service (Tr. 15; PECO Ex. 1).



20.
The Complainant told the Respondent that he was not responsible for bills for service prior to January 1, 2004, and provided the Respondent with his ex-wife’s name address and phone number in Florida (Tr. 15; C. Ex.2).



21.
After investigating the informal complaint, the Bureau of Consumer Services investigator concluded that the Complainant was responsible for service prior to January 1, 2004, since the service was in his name.  In the Bureau of Consumer Services’ decision, dated June 9, 2004, it was noted that the Complainant did not want a payment arrangement (Tr. 26; PECO Ex. 2). 



22.
At the time of the hearing, the Complainant’s outstanding balance was $808.65 (PECO Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant testified that since he was no longer able to go to the Brighton Way property, he called the utilities to let them know that he was not responsible for the bill (Tr. 7).  He testified that he made the call from his work office (Tr. 7).  He said that he could not take his name off the mortgage but he contacted the other companies (Tr. 7, 8).  He remembers calling PECO from his office in Virginia (Tr. 7-9, 16).  He could not remember the exact date and time but he estimated that it was in the middle of October 2002 (Tr. 8).  He recalled that the representative took the information and said that it had been noted (Tr. 9).


The Complainant testified that both his name and his wife’s name were on the PECO bill (Tr. 16, 19, 20).  He does not know whether PECO removed his name from the account because he did not have access to the house after October 2002 and the bills were mailed to the house (Tr. 17).  He said that he instructed PECO to take his wife’s name off the bill and substitute his name in January 2004 (Tr. 17, 18).  



The Complainant denies that he is responsible for the PECO bill for service prior to January 1, 2004.  He stated that the December 2003 Order required Mrs. Yancy to pay the bills incurred prior to January 1, 2004 (Tr. 11, 14; C. Ex. 1, 2).  An examination of the order reveals that the December 19, 2003 proceeding pertained to Ms. Yancy’s petition to list the former marital residence for sale (C. Ex. 1).  The Honorable Kathleen Platt of the Court of Common Pleas in Chester County, Pa., ordered Mrs. Yancy to pay the Complainant the amount to be released from the lease on his current apartment and to photograph the contents of the property.  This substantiates his statements that he was not living in the house until January 1, 2004.  The court order fails to address who is responsible for bills prior to January 1, 2004 (Tr. 26; C. Ex. 1; PECO Ex. 2)  



The Complainant submitted documents after the hearing to show that the house was in his and his wife’s name.  However, he was unable to locate any PECO bills that were in both of their names or only in her name.



The Respondent’s witness, Renee A. Tarpley, testified that the Complainant has been the ratepayer of record since December 15, 1994 (Tr. 24).  She said that the Respondent’s records did not reflect that the Complainant’s wife’s name was on the account (Tr. 24; PECO Ex. 1).  She stated that the Respondent’s records did not indicate that the Complainant contacted the Respondent in October 2002 to discontinue his service (Tr. 24, 39). 


The applicable Commission regulation, 52 Pa. Code §56.16, reads as follows:

§56.16. Transfer of accounts.

(a)  A ratepayer who is about to vacate premises supplied with utility service or who wishes to have service discontinued shall give at least 7 days notice to the utility and a nonratepayer occupant, specifying the date on which it is desired that service be discontinued. In the absence of a notice, the ratepayer shall be responsible for services rendered. 



The Complainant was unable to refute the evidence provided by the Respondent’s which showed that his name was the only name on the account since the account was established in 1994.



The Respondent provided the billing statement for the Complainant from May 2002 through December 2004 (Tr. 24, 25; PECO Ex. 1).  Ms. Tarpley testified that the bill dated November 18, 2003 in the amount of $57.04 was paid on December 15, 2003 (Tr. 25; PECO Ex. 1).  The next payment in the amount $194.88 was made on March 10, 2004 after the gas meter had been changed (PECO Ex. 1). 


In response to the Complainant’s questions about how calls are documented, Ms. Tarpley stated that when a customer calls in to the call center or comes into the office, the representative accesses the records and documents the call or the visit (Tr. 32).  The calls were not recorded on tape in October 2002 (Tr. 33).  



LaDonna Mosley, a customer service representative for the Respondent, testified that she receives calls from customers, provides assistance and documents the calls (Tr. 40).   She confirmed that all calls are documented on the Respondent’s records (Tr. 41).  If there is a problem with the computer system, the representative documents the call on paper or lets the customer know about the problem and asks them to call back (Tr. 41). 


Ms. Mosley handled disputes concerning former addresses in the customer service area (Tr. 41).  She talked to the Complainant on April 10, 2004 (Tr. 41-43).  She testified that the Complainant told her that it was a possibility that he did not call since he did not want his daughter to be in a house without heat (Tr. 42, 45).  She said that she explained to him that the Respondent did not have any record of him calling (Tr. 42).  During the hearing, the Complainant denied saying that he wanted the house to have heat for his daughter (Tr. 44). 


Ms. Mosley denied that she treated the Complainant without respect or that she was belligerent and derogatory to him (Tr. 55).  She said that they had a nice conversation and she thought he was a nice gentleman (Tr. 55, 56).



In the Bureau of Consumer Services decision dated June 9, 2004, the Complainant was held responsible for paying the bill because the account was in his name.  It was noted that the Complainant did not want a payment agreement (Tr. 26; PECO Ex. 1, 2).



The evidence in the record shows that the Respondent does not have a record of the Complainant requesting that his name be removed from the account for service to the Brighton Way residence.  The Complainant has shown that he was not living there in 2002 and prior to January 1, 2004.  Nevertheless, the Complainant did not have to be an occupant to have service in his name.  The Complainant was unable to provide evidence to show that his ex-wife’s name was on the PECO bill for the Brighton Way property.  The Complainant has failed to prove that he was not listed as the ratepayer of record and that the bill should be dismissed.  Consequently, the Complainant is responsible for this bill and any other outstanding balance.  


The Complainant is required to pay the balance within sixty (60) days of the Commission’s final Order in this proceeding.



Furthermore, the Complainant has failed to prove that the Respondent’s employees were rude to him.  



Accordingly, the complaint is dismissed in its entirety.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Complainant failed to sustain his burden of proof. 

ORDER



THEREFORE,


IT IS ORDERED:



1.
That the complaint filed by Jason Yancy against the PECO Energy Company at Docket C-20043195 is dismissed in its entirety.



2
That within sixty (60) days of the Commission’s final Order in this proceeding, the Complainant shall pay the outstanding balance to the Respondent.



3.
That this record in this case is marked closed.

Date:  February 14, 2006



___________________________________








Cynthia Williams Fordham







Administrative Law Judge
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