BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

New Olympia House, Inc.
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:


v.
:
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:

Philadelphia Gas Works
:

INITIAL DECISION

Before

Herbert Smolen
Administrative Law Judge

HISTORY OF THE PROCEEDING



On May 23, 2005, New Olympia House, Inc. (Complainant) filed a Complaint against Philadelphia Gas Works (Respondent or PGW) alleging, inter alia, that for the months of October 2003 through March 2004, PGW rebilled the gas account for $9,768.27; that Complainant has cancelled checks evidencing partial payment of this amount, as well as cancelled checks for the same time of year for the previous years indicating that the rebilled amount was at a higher rate.  Complainant requests that the Commission have PGW re-investigate the matter; correct the billing; and prevent PGW from turning off gas until the matter has been re-investigated.

PGW duly filed an Answer denying the averments set forth in the Complaint and averring, inter alia, that Complainant’s bills were correct as rendered; that they were based on actual usage; that the Electronic Recording Transmitter (ERT) device had failed to render usage from October 2003 to February 2004; that on February 24, 2004, PGW visited the property and obtained an actual meter read; that as a result thereof, PGW billed Complainant for actual gas usage in the amount of $9,768.27; and that a Bureau of Consumer Services (BCS) decision of February 22, 2005 required Complainant to pay current bills plus $2,250.00 toward the arrears.  PGW seeks, inter alia, affirmance of the BCS decision.


A hearing was held on October 25, 2005.  Complainant was represented by counsel who presented one witness and introduced six exhibits.  Respondent was represented by counsel who presented the testimony of one witness and introduced six exhibits at the hearing.  In addition, at the direction of the Administrative Law Judge, Respondent submitted one late-filed exhibit which is admitted of record (PGW Exhibit No. 7).  The record was closed on November 28, 2005.  Thereafter, during a telephone conference with the parties, the Administrative Law Judge directed PGW to submit another exhibit setting forth a calculation of the average usage for the disputed period.  On January 12, 2006, PGW complied and submitted the exhibit which is marked as PGW Exhibit No. 8 and admitted into the record.
FINDINGS OF FACT



1.
Complainant is New Olympia House, Inc., 7242 Castor Avenue, Philadelphia, PA 19149.  The premises is a restaurant (N.T. 60).



2.
Respondent is the Philadelphia Gas Works.



3.
On or about October 3, 2003, the gas meter at Complainant’s premises ceased to record properly (N.T. 8-10, 39).

4. Complainant continued receiving bills, but they were in error because the meter was not recording the proper usage (N.T. 39).

5. The billings indicated very low usage which was just the customer charge (N. T. 40).

6. Complainant did make payments which were credited to Complainant’s account (N.T. 40).

7. A new meter was installed in February 2004 (N.T. 54, 61).

8. PGW Exhibit No. 1 is a history of Complainant’s account (N.T. 41).

9. PGW initially billed Complainant $13,801.23 from October 3, 2003 to March 2004 (N.T. 81, 83) plus an additional billing of $502.00 (total $14,303.23); but these bills were cancelled (N.T. 54, 101-102, 105-107; PGW Post-hearing Exhibit No. 7).
10. Another recomputed bill for the period of October 3, 2003 to March 5, 2004 in the amount of $9,768.27 for 6823 CCF was sent to Complainant (PGW Late-filed Exhibit No. 7; N.T. 54, 55, 61).  This second usage analysis was based upon historic meter readings and a degree day study (N.T. 101-102, 106, 107-111).
11. For the service period from October 3, 2003 to April 5, 2004, Complainant made total payments in the amount of $2,438.37 [$1,187.37 + $1,251.00] (PGW Late-filed Exhibit No. 7).

12. A payment of $1,109.58 made during that period was for a prior bill in that amount for service from September 4, 2003 to October 3, 2003 (PGW Late-filed Exhibit No. 7).

13. Late payment charges to Complainant’s account were cancelled as follows:

  9/4/03 – 10/3/03

$16.64 charge (LPC)

10/3/03 – 11/3/03

$  1.16 charge (LPC)



Total

$17.80

  3/5/04 – 4/5/04

$17.80 (cancelled)

(PGW Late-filed Exhibit No. 7).

14. Additional late payment charges to Complainant’s account were also cancelled as follows:

10/3/03 – 3/5/04

$197.42 charge (LPC)

  4/5/04 – 5/5/04

$217.96 charge (LPC)



Total

$415.38
  5/5/04 – 6/4/04

$415.38 (cancelled)

15. PGW Exhibit No. 2 and PGW late-filed Exhibit No. 7 list the payments made by Complainant (N.T. 55; PGW Exhibits Nos. 1, 2 and 7).

16. Complainant has received credit for all payments made (N.T. 56).

17. PGW Exhibit No. 3 is a listing of contacts between PGW and Complainant.

18. PGW Exhibit No. 4 lists the appliances in Complainant’s restaurant premises and the BTUs attributable to them (N.T. 61; PGW Exhibit No. 4).

19. The total estimated BTU usage was 723,000 BTUs for two water heaters, two house heaters, one grill, one fryer, a burner range, a charbroiler and a steamer (N.T. 62-63; PGW Exhibit No. 4).

20. PGW Exhibit No. 5 is a heat and domestic gas usage analysis (N.T. 64; PGW Exhibit No. 5).

21. PGW billed Complainant based on the analysis that Complainant used the least amount of cubic feet of gas per degree day in the past four year history (N.T. 68-70; PGW Exhibit No. 5).

22. PGW Exhibit No. 6 is the BCS decision which PGW received (N.T. 72).

23. PGW reduced Complainant’s bill from $14,303.23 to $9,768.27 based on PGW’s second usage analysis (N.T. 106-107).

24. The first recomputed bill of $13,801.23 plus $502.00 for the disputed period was based upon a BTU analysis of Complainant’s appliances; but these were cancelled and the second corrected bill of $9,768.27 was based upon a usage analysis on the history of the account (N.T. 104-105, 107, 111).
25. Complainant paid the $9,768.27 (N.T. 112).

26. The Administrative Law Judge directed PGW to submit post-hearing Exhibits Nos. 7 and 8 which set forth a comparison of CCF usage for comparable periods as the disputed billings of 11/3/03 to 3/05/04 (covering the period 10/03 through 3/04) [PGW Exhibit No. 7] and a calculation of the average bills for the comparable period for one year prior and two years following the disputed period of 10/03/03 – 3/05/04 [PGW Exhibit No. 8].

27. The average CCF usage for the three comparable year periods was 5396 CCF (PGW Exhibit No. 8).

28. Applying the three-year average CCF usage to the disputed period results in a total bill of $7,238.70 (PGW Exhibit No. 8).

29. Complainant was actually billed $9,768.27 for the disputed period, but based upon comparable periods, the billings were recalculated to be $7,238.70 (PGW Exhibit No. 8).

30. PGW Exhibit No. 8 indicates that based on the recalculation, Complainant would be entitled to a credit of $2,595.57 (PGW Exhibit No. 8). 

DISCUSSION



In this matter, Complainant, a corporation which operates a restaurant, disputes the gas bills rendered to it for the months of October 2003 through March 2004.  The record evidence discloses, inter alia, that on or about October 3, 2003, the gas meter at Complainant’s premises ceased to record properly (N.T. 8-10, 39); that Complainant continued receiving bills, but they were in error because the meter was not recording the proper usage (N.T. 39); that the incorrect billings indicated very low usage and consisted of only the customer charge (N. T. 40) and that Complainant did make payments, all of  which were credited to Complainant’s account (N.T. 40, 56).


The record evidence further discloses that a new meter was installed in February 2004 (N.T. 54, 61) and subsequently PGW sent a recomputed bill for the period from 10/3/03 to 3/5/04 in the amount of $13,801.23 plus $502.00.  This bill was based upon a BTU analysis of Complainant’s appliances (PGW Exhibit No. 4; N.T. 104-105, 107, 111).  Upon receipt of this bill, Complainant complained to PGW (PGW Exhibit No. 3).  PGW then performed a second usage analysis based upon historic meter readings and a degree-day study and calculated the bill for the disputed period to be $9,768.27 (N.T. 101-102, 107-111).  PGW then cancelled the first recomputed bill of $13,801.23 plus $502.00 (totaling $14,303.23) and reduced the bill to $9,768.27 based on PGW’s second analysis (N.T. 106-107).  Complainant paid the $9,768.27 bill (N.T. 112).  However, Complainant still asserts that the bill is too high.


Based upon the exhibits, testimony and arguments presented at the hearing, the Administrative Law Judge was convinced that a more reasonable approach to calculating the usage for the disputed period was to compare the CCF usage for the comparable period for two years prior to the disputed period and for the one year after the disputed period.  Accordingly, the Administrative Law Judge directed PGW to submit a post-hearing exhibit setting forth the above-mentioned comparison.  PGW did so (PGW post-hearing Exhibit No. 7).  Thereafter, again at the direction of the Administrative Law Judge, PGW submitted another post-hearing exhibit (PGW post-hearing Exhibit No. 8) setting forth the following calculations:



   Billing Period




CCF Usage


10/04/01 – 3/05/02




  5210



10/02/02 – 3/06/03




  5817



10/05/04 – 3/04/06




  5157







Total

17284


PGW calculated the average of 17284 CCF to be 5396 CCF.  The Administrative Law Judge finds and concludes that it is just and reasonable and appropriate to utilize this three-year average CCF usage for the disputed period of 10/3/03 to 3/5/04.


Further, PGW, in its Exhibit No. 8, utilizing the rates in effect during the disputed period, calculated a bill of $7,238.70 for the 5396 CCF.  Thus, the second corrected bill of $9,768.27 must be reduced by $2,529.57 so as to result in a bill of $7,238.70 for the disputed period.  An appropriate Order will be issued.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.
2. Complainant has sustained its burden of proof.

3. It is just and reasonable to utilize an average of three comparable year periods to estimate the CCF for the disputed period, i.e., the period of time during which the meter malfunctioned.
ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Complaint of New Olympia House, Inc. against Philadelphia Gas Works in Docket No. C-20054623 is sustained consistent with the Findings of Fact, Conclusions of Law and Discussion set forth in the Initial Decision.


2.
That the Philadelphia Gas Works shall forthwith credit Complainant’s gas account in the amount of $2,529.57 so that the billings for the disputed period of October 2003 through March 2004 total only $7,238.70 for that period of time.

3.
That this matter be marked closed. 

Date:
February 14, 2006



___________________________________








Herbert Smolen







Administrative Law Judge
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