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F-01386826
             v.

Philadelphia Gas Works
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of the Philadelphia Gas Works (PGW) filed on August 16, 2005, to the Initial Decision of Administrative Law Judge (ALJ) Allison K. Turner, which was issued on July 13, 2005, in the above-captioned proceeding.  Ronald Ragland (Complainant) did not file Reply Exceptions.

History of the Proceeding



On May 10, 2004, the Complainant filed a Formal Complaint (Complaint) against PGW wherein he alleged that PGW was negligent in reading his meter and made errors related to billing his account.  The Complainant averred that he paid every bill that was issued to him, but then PGW sent him a bill for “some $8,000 plus.”  The Complainant requested that the Commission recognize PGW’s errors and void this bill.  On June 15, 2004, PGW filed an Answer to the Complaint in which it admitted to a mistake related to a meter exchange and an inability to obtain actual meter readings of the Complainant’s meter, but denied all other allegations.


The instant Complaint is an appeal of a Decision of the Commission’s Bureau of Consumer Services (BCS), issued on April 9, 2004, at Case Number 1386826.  By way of that decision, the BCS found that the balance was correct as rendered and provided relief to the Complainant in the form of a waiver of late payment charges in the amount of $1,219.88 and a credit of $813.00.  Also, the BCS directed the Complainant to pay to PGW his current monthly budget bill of $319.00 when due plus $40.00 per month toward the arrearage.  


On November 30, 2004, an evidentiary hearing was held before the ALJ. The Complainant participated pro se, and PGW was represented by counsel.  As stated above, on July 13, 2005, the ALJ issued an Initial Decision wherein she recom​mended that: (1) the Complaint be sustained, in part, and dismissed, in part; (2) PGW shall deduct the amount of $4,066.13 from the Complainant’s current balance; and (3) a civil penalty of $8,000.00 be imposed upon PGW for violations of the Public Utility Code and PGW’s own tariff.  On August 16, 2005, PGW, after receiving a two-week extension from the Commission, filed Exceptions to the Initial Decision.  

Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made twenty-one Findings of Fact and reached fourteen Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



The ALJ found that PGW changed the Complainant’s meter and installed an Automated Meter Reading (AMR) device on August 28, 2002, and that prior to this meter change, PGW had not read the Complainant’s meter for 96 months.
  The ALJ found that the Complainant’s bills were based on system-generated estimates between August 9, 1994, the date of the last actual meter reading of his meter, and August 28, 2002.  Furthermore, the ALJ found that the Complainant had paid these bills regularly and mostly on time, and had a zero balance at the time of the meter change.


The ALJ also found that on October 3, 2002, PGW sent the Complainant a bill for previously unbilled services in the amount of $4,066.13.  Said bill was calculated by taking the removed index of the Complainant’s old meter
 and subtracting the estimated index for July 2002, resulting in a total unbilled usage amount of 3,934 Mcf.  Furthermore, the ALJ found that the Complainant began utility service with PGW in July 1991 as a non-heating customer and that while the Complainant installed gas heat in 1998, PGW did not change the classification on the account to a residential heating account until April 1, 2004.  The Complainant alleged that he made three phone calls to PGW to tell them about installing gas heat.  PGW claimed that it had no record of a prior contact by the Complainant regarding the change in status on the account and inferred that if it had known that the Complainant was a heating customer, it would have estimated his usage differently.  (I.D. at 10).


The ALJ found that the Complainant met his burden of proving that his meter had not been read regularly, as is required, and that he had not been billed properly and accurately for the period from August 1994 to August 2002.  As such, the ALJ recommended that PGW be assessed a civil penalty of $8,000.00, or $1,000.00 per year for each year, for its prolonged failure to read the Complainant’s meter and to bill him correctly.  In addition, the ALJ concluded that PGW’s make-up bill was not calculated or presented so that any portion of it could be meaningfully allocated to any particular year, or to the four-year statute of limitations.  As a result, the ALJ recommended that the entire amount of the make-up bill, $4,066.13, be deducted from the Complainant’s current balance.  (I.D. at 17-19).  Therefore, the ALJ recommended that the Complaint be sustained, in part.



1.
Exception No. 1
In its Exception No. 1, PGW argues that the ALJ erred in finding that its gas usage analysis was unreliable.  PGW alleges that the ALJ failed to understand the fact that its analysis used actual meter readings since the AMR was installed from different periods presented in the manner of gas used for each degree day.  According to this analysis, PGW believes that the Complainant’s usage during the period of meter reading estimation went through one complete cycle, and that the resulting usage factor of 44.4 cubic feet per degree day is in line with the other periods of compared usage. (PGW Exh. 4).  According to PGW, its analysis further shows that under the assumption that the Complainant’s meter did not go through one complete cycle; the resulting usage factor of 14.9 cubic feet per degree day is extremely inconsistent with the Complainant’s usage pattern since the AMR was installed. (PGW Exc. at 2-3).  
PGW opines that if the bill for previously unbilled services had been billed with the benefit of this analysis, the amount of the bill would have been $16,381.59. (I.D.  at 3).  With application of the four-year limitation period on bills for previously unbilled service pursuant to Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213 (1990), PGW states that the correct amount of the bill should have been approximately one-half of this amount.  PGW notes that it would stand behind the original bill of $4,066.13, which was determined without the benefit of this analysis, in the name of good customer relations.  (PGW Exc. at 2-3). 
Disposition

The facts and legal issues raised by this Formal Complaint are substantially similar to a series of cases considered by this Commission including, April L. Glenn v. Philadelphia Gas Works, Docket No. F-01238524, (Order entered January 18, 2006); (Glenn); Darlene Doe v. Philadelphia Gas Works, Docket No. F-01559449, (Order entered December 13, 2005) (Doe); Wanda O. Johnson v. Philadelphia Gas Works, Docket No.    F-01231082, (Order entered May 28, 2004) (Johnson); Roderick Berry v. Philadelphia Gas Works, Docket No. F-01184412, (Order entered April 15, 2004) (Berry); and also Lewis v. Philadelphia Gas Works, 98 Pa. P.U.C. 399 (2003) Docket No. F-01008205 (Order entered August 26, 2003) (Lewis).
In Johnson, PGW admitted that it was unable to read the Complainant’s meter during the period between December 1998 and August 2002, and subsequently issued a make-up bill for more than $2,000.  In Berry, the customer alleged that PGW changed his meter in 2002, and afterward sent him a bill for over $4,900 for a time period extending from June 1997 to May 2002.  As is the case here, in Berry, the bill was issued due to undercharges for service provided between the last actual meter reading and the meter changeover.  In Lewis, the customer filed a Complaint against PGW for a make-up bill of over $3,000 for a period extending from October 2000 to July 2001, during which time PGW did not read the customer’s meter.

Each of the Johnson, Berry and Lewis cases were referred to the Commission’s Law Bureau for investigation.  In Lewis, a settlement was reached between the Law Bureau Prosecutory Staff and PGW and later approved by this Commission.  This settlement details the substantial efforts that PGW has made to move to an automatic meter reading system, provides a timeline for reading non-AMR meters and includes a commitment that PGW will bring its meter testing and retention practices into compliance with our Regulations. 
Similar to our review of the issues in Johnson, Berry and Lewis, this case involves the failure of PGW to read the Complainant’s meter for an extended period; in this case, approximately eight years.  In each of these cases, this Commission recognized the appropriateness of permitting a make-up bill upon an adequate demonstration by the utility of the accuracy of the recalculation of the customer’s usage.  In the present case, we find that the record adequately demonstrates the accuracy of PGW’s recalculation.  On review of the transcript, and of PGW’s Exhibits, we are able to conclude that the make-up bill of $4,066.13 was calculated with reasonable accuracy and did not have the flaws of an incorrect gas cost rate factor or the lack of sufficient detail, which was observed in Lewis and Berry, respectively.  Also, unlike the situation in Lewis, the present case indicates that a meter test was performed, and the meter recorded within 98% accuracy.  Based on the foregoing, we find that PGW’s usage analysis is accurate and therefore, Exception No. 1 is granted.
Finally, we note that PGW has credited the Complainant’s account with the amount of $813.00 and waived late payment charges in the amount of $1,219.88 pursuant to the BCS decision. (Tr. at 65-66; PGW Exh. 3).

2.
Exception No. 2
 

In its Exception No. 2, PGW argues that the ALJ erred in overlooking PGW’s municipal status with her recommendation of the $8,000.00 fine.  PGW opines that as a municipally-owned gas utility, all of its operating costs are included in its rates and as a result, the ratepayers of PGW would bear the burden of the fine.  PGW also claims that the problems associated with long periods of estimated bills have been all but resolved with the installation of AMR’s throughout its market.  According to PGW, the imposition of the $8,000.00 fine is an excessive burden for PGW ratepayers for a problem that has been resolved, for the most part.  (PGW Exc. at 3).
Disposition


Initially, we note that we agree with the ALJ that PGW clearly violated 52 Pa. Code § 56.12 and its own tariff, by failing to read the Complainant’s meter for a period of ninety-six months.  Despite PGW’s contention that its problems associated with long periods of estimated bills have been resolved, the facts of this case indicate that a violation has occurred and we, therefore, agree with the ALJ’s recommendation that a civil penalty be assessed.  It is undisputed that PGW violated our Regulations by failing to read the Complainant’s meter over an eight-year period.  We consider that to be an egregious violation of our Regulations, given the length of time over which the violation occurred. 

However, we also find that the $8,000.00 amount of the fine recommended by the ALJ is excessive and should be reduced to a more reasonable amount.  In our recent determination in Doe, we directed PGW to pay a civil penalty in the amount of $250.00 for each of the four years that the Complainant is liable for a back-billing.  Consistent with Doe, we will modify the ALJ’s Initial Decision to direct PGW to pay a civil penalty in the amount of $250.00 for each of the four years that the Complainant is liable for a back-billing, for a total fine of $1,000.00.  Accordingly, PGW’s Exception No. 2 is granted, in part. 
Conclusion


Based upon the foregoing discussion, we shall: (1) grant PGW’s Exceptions, in part; (2) reverse the ALJ’s Initial Decision with respect to the imposition of the make-up bill; (3) modify the ALJ’s Initial Decision with respect to the imposition of a civil penalty; and (4) dismiss the Complainant’s Complaint, all consistent with the above discussion.  THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of the Philadelphia Gas Works to the Initial Decision of Administrative Law Judge Allison K. Turner are granted, in part, and denied, in part, consistent with this Opinion and Order.

2.
That the Initial Decision herein of Administrative Law Judge Allison K. Turner, is modified, in part, and reversed, in part, consistent with this Opinion and Order.



3.
That the Complaint of Ronald Ragland against the Philadelphia Gas Works is dismissed consistent with this Opinion and Order.


4.
That the Philadelphia Gas Works shall pay a civil penalty of one thousand dollars ($1,000) as provided for in Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, by certified check or money order within twenty (20) days after service of the Commission’s Order, to:

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA  17105-3265



5.
That the Philadelphia Gas Works cease and desist from further violations of Section 56.12 of the Commission’s Regulations, 52 Pa. Code § 56.12.



6.
That the Complainant, Ronald Ragland, shall pay Philadelphia Gas Works the current monthly budget amount plus $40.00 on the arrearage until said arrearage is paid in full.


7.
That this proceeding be marked closed.







BY THE COMMISSION,







James J. McNulty
Secretary
(SEAL)
ORDER ADOPTED:  March 16, 2006
ORDER ENTERED:  March 17, 2006
� 	An earlier attempt to change the Complainant’s meter in early August 2002 was unsuccessful when an AMR scheduled to be placed at the Complainant’s residence was mistakenly placed in a neighbor’s residence.  PGW issued a make up bill at that time, but discovered its error and cancelled this bill.


� 	The old meter, meter #1717183, was tested for accuracy by PGW, and passed as accurate. (PGW Exh. 5).  
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