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Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On June 27, 2005, Ethel Almond (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission against Philadelphia Gas Works (the Respondent) alleging her inability to pay.  On September 23, 2005, the Respondent filed an answer denying the material allegations of the complaint.



A hearing was scheduled for November 29, 2005.  This hearing was continued at the Complainant’s request.  By Hearing Notice dated December 6, 2005, the parties were notified that an Initial Hearing in this case was rescheduled for the afternoon of February 1, 2006 in Philadelphia.  The Hearing Notice notified the parties that the hearing in this matter was one of several scheduled for that afternoon and that all parties should expect to be present in the hearing room until their case was called.  


A Prehearing Order was issued on November 14, 2005, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules.


On the day of the hearing, the Complainant’s case was called.  The Complainant was contacted by telephone at her request.  Laureto A. Farinas, Esquire, appeared on behalf of the Respondent, presented the testimony of one witness and introduced two exhibits into the record.



The record closed at the conclusion of the hearing on February 1, 2006.
FINDINGS OF FACT


1.
The Complainant is a customer of the Respondent and takes service at 6359 Cherokee Street, Philadelphia, PA.


2.
The Complainant was enrolled in the CRP (Customer Responsibility Program) program on April 11, 2002.  The current balance of $4,343.32 was frozen and was set aside for possible charge-off under the CRP program.  The CRP program requires a customer to pay only 10% of the customer’s monthly income.  


3.
The Complainant was not responsible to pay this set aside balance unless she defaulted in payment of her bill.  


4.
As of the hearing date, the Complainant was two months behind her payment.  
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles and under Chapter 14 relating to protecting responsible customers of public utilities, 66 Pa. C.S. §1405
, the Complainant has the burden of proving by a preponderance of the evidence (1) that she is not a customer under a customer assistance 
program and (2) that she is entitled to a Commission payment agreement established under subsection (b) of 66 Pa. C.S. §1405.  



The Respondent’s witness testified that the Complainant was enrolled in the CRP program on April 11, 2002 and that the Complainant’s current balance was $4,343.32.  She also testified that this balance was set aside for possible charge-off if the Complainant continues to pay 10% of her monthly income and that the Complainant was two months behind her payment.  At the hearing, the Respondent requested Complainant pay 10% of her monthly income for her gas service but the Complainant insisted on receiving a letter from the Respondent which would indicate that she does not have to pay the set-aside balance.


As a member of the CRP program, the Complainant is not entitled to a payment arrangement established by the Commission.  She should follow the Respondent’s rules in order to stay in the program.  
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
A customer enrolled in a customer assistance program shall pay his or her bills according to the terms of the program and shall not be the subject of payment agreements negotiated or approved by the Commission.  66 Pa. C.S. §1405(c).



3.
The Respondent has not violated any provision of the Public Utility Code, Commission Regulations or Commission Order.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Ethel Almond against Philadelphia Gas Works at Docket No. C-20054855 is dismissed.
Date:

February 24, 2006


____________________________________








Ky Van Nguyen








Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.





� 	In part, Section 1405 of the Public Utility Code provides:





   (a)  General rule.  –  The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.





   (b)  Length of payment agreements.  –  The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:





   (1)  Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.





   (2)  Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.





   (3)  One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.





   (4)  Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.





   (c)  Customer assistance programs.  –  Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.





   (d)  Number of payment agreements.  –  Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.
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