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HISTORY OF THE PROCEEDING


This decision dismisses the complaint which Donald C. Leland, III, filed against Philadelphia Gas Works (PGW) on June 22, 2005.  Mr. Leland alleges that PGW did not credit his account for an overpayment.  He requests that his past due charges be vacated and that PGW pay him a reasonable punitive charge for deceit, maltreatment and undue harassment.  PGW filed an answer on October 10, 2005.


On October 13, 2005, Chief Administrative Law Judge (ALJ) Veronica A. Smith issued an Interim Payment Order directing Mr. Leland to pay his monthly bill by the due date until this proceeding is resolved.  On October 27, 2005, Chief ALJ Smith issued an Interim Order Setting Resolution Conference.



The parties did not settle this matter (Tr. 4) so, by Notice dated December 9, 2005, this proceeding was scheduled for an initial hearing by telephone on January 25, 2006.  On December 13, 2005, I issued a standard prehearing order.



The hearing was held as scheduled.  Mr. Leland appeared pro se.  Laureto A. Farinas, Esquire, represented PGW.  The parties were given another opportunity to reach a settlement, but their efforts were not successful.  Tr. 5.  I recessed the hearing briefly so that Mr. Leland could travel to his office and send Mr. Farinas by facsimile exhibits which he had sent to me in advance of the hearing but which did not arrive in Mr. Farinas’ office.  Tr. 7-8.  When the hearing resumed, Mr. Leland testified in his own behalf and sponsored six exhibits which were admitted into the record.  Mr. Jack Irizarry, a PGW customer review officer, testified for PGW.  Mr. Irizarry sponsored five exhibits which were admitted into the record.  The record, which consists of 11 exhibits and a 59-page transcription of the notes of testimony, closed on February 15, 2006, per notation on the OALJ Hearing Report.  The parties did not file briefs. 
FINDINGS OF FACT
1. Mr. Leland resides at 427 West Winona Street, Philadelphia, Pennsylvania 19144.  He is a customer of PGW at that address, using gas to heat water and to operate a range.  Tr. 9.
2. From 1995 to 1999, PGW converted from its Legacy billing system to a new billing system.  Because PGW’s Legacy billing system incorrectly showed that Mr. Leland’s account was finalized as of March 4, 1995, PGW stopped sending Mr. Leland bills.  Tr. 22-24, 48. 
3. PGW’s Legacy system record shows an estimated meter reading for Mr. Leland of 1082 as of March 4, 1995, the date his account was finalized.  The March 1995 bill PGW sent to Mr. Leland shows the same meter index reading and the same date.  Tr. 24-25, 28; Complainant Ex. A; PGW Ex. 1.
4. Mr. Leland made a $200.00 payment which PGW received on March 8, 1996.  PGW refunded the payment to Mr. Leland on March 18, 1996, because PGW could not keep a payment on an account which had been finalized.  When PGW made the refund it indicated that there was an over payment.  There was no indication that the account had been finalized.  Tr. 25-28, 44-45; PGW Ex. 1. 
5. PGW leaves a 72-hour shut off notice at a property when it discovers gas being used but no person being billed.  The notice gives the occupant 72 hours to apply for gas service before the gas is terminated.  Tr. 28-29.
6. PGW discovered that Mr. Leland’ meter was registering usage, but that no person was being billed.  Tr. 47-48.  On April 7, 2004, PGW left a 72-hour shut off notice at Mr. Leland’s residence.  Tr. 29, 42; PGW Ex. 3 pg 2.
7. On April 8, 2004, PGW returned a call from Mr. Leland who indicated that he had not received a bill since March 4, 1995.  PGW’s records indicate that Mr. Leland’s account was not transferred into the new [Legacy] system.  PGW’s records indicate that Mr. Leland made a $200.00 payment on March 8, 1996, but that PGW refunded the payment indicting that it was an over payment.  Mr. Leland said that he owes PGW nothing because PGW was at fault.  He believed that he still had an overpayment.  PGW informed Mr. Leland that PGW would bill him and that he could make a payment arrangement.  In addition, PGW arranged to install an electronic meter reading device at Mr. Leland’s property.  Tr. 29, 42; PGW Ex. 2 pg. 2.  PGW removed Mr. Leland’s old meter, meter number 1424066, and installed a new meter, meter number 1591149.  Tr. 30, 49; PGW Ex. 4.
8. From 1995 to 2004, PGW’s records contain no contact from Mr. Leland indicating that he was not receiving bills from PGW.  Tr. 42-43, 48-49.
9. When PGW visited Mr. Leland’s property and installed the automatic meter reading (AMR) device it obtained a reading from the old meter and used the information to generate a new bill.  The last meter reading PGW had was an estimate of 1082 for March 1995.  The final read from the old meter on May 10, 2004 was 2635.  Tr. 31-33; PGW Ex. 1 pg 1; PGW Ex. 4.
10. On June 2, 2004, PGW issued a bill to Mr. Leland based on its May 10, 2004 meter reading.  Tr. 54; PGW Ex. 4.  However, PGW had to adjust this bill because it could only bill Mr. Leland back four years from May 10, 2004.  PGW made the adjustment on September 10, 2004.  Mr. Leland was in PGW’s office on June 11, 2004 to discuss the June 2, 2004 bill.  Tr. 55; PGW Ex. 3 pg. 1.
11. PGW had no meter readings for Mr. Leland’s account from March 1995 to May 10, 2004.  PGW could only back bill Mr. Leland four years from May 10, 2004, that is back to May 10, 2000.  To adjust Mr. Leland’s account, PGW had to estimate the amount of gas Mr. Leland would have used from March 1995 to May 10, 2000, and deduct the price of that gas from his account by way of a credit.  To estimate Mr. Leland’s daily use of gas during this time, PGW used its microfiche files, which contain Mr. Leland’s usage history.  PGW’s microfiche files were used to develop a usage analysis which contains the average of Mr. Leland’s daily usage for the periods during which PGW obtained meter readings.  PGW’s Dispute Resolution Department estimated that between January 1, 1996 and May 10, 2000, Mr. Leland used 778 cubic feet of gas, at a price of $894.94.  PGW credited this amount to Mr. Leland’s account on September 10, 2004.  Tr. 34-40, 49; PGW Ex. 4 pg. 1.
12. On June 10, 2004, PGW tested Mr. Leland’s old meter.  The meter passed the test.  Tr. 40-41; PGW Ex. 2. 
13.  On May 25, 2005, BCS issued a decision in response to Mr. Leland’s informal complaint.  BCS ruled that, in addition to the $895.94 PGW credited to Mr. Leland’s account, PGW must credit $250.00 and waive late payment charges from October 5, 2004 to the date of the BCS decision.  BCS also ruled that Mr. Leland was responsible for the balance he owed to PGW.  It directed Mr. Leland to pay his budget of $36.00 each month plus $24.00 per month toward the balance on the account.  The BCS decision states that it added the credit of $250.00 because Mr. Leland was not able to judiciously manage his gas consumption and exercise conservation measures for the extended time PGW did not issue him bills.  Tr. 43; PGW Ex. 5.  On June 1, 2005, PGW credited Mr. Leland’s account in the amount of $250.00.  PGW Ex. 3 pg. 1.
14. Mr. Leland has been paying his current bill but he did not comply with the BCS decision.  As of January 4, 2006, his account balance was $1,060.49.  Tr. 44; PGW Ex. 4.  
DISCUSSION
Section 332(a) of the Public Utility Code
 provides that the party seeking relief from the Commission has the burden of proof.  In this proceeding, Mr. Leland requests that the Commission find that PGW has overcharged him.  Mr. Leland seeks relief from the Commission, and, therefore, has the burden of proof in this proceeding.
The decision of the Commission must be supported by substantial evidence.
  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.
  

Section 701 of the Code
 allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.
  


In March 1995, Mr. Leland received a $1,344.89 bill from PGW payable by May 1, 1995.  Mr. Leland testified that he asked PGW to investigate the bill.  A year later, in 
March 1996, he realized the investigation was taking a long time and that he was not receiving gas bills from PGW.  Believing that he owed PGW something, he sent a check for $200.00.  Mr. Leland asserts that PGW sent him the $200.00 refund check because he had overpaid on his bill and that that was also why he was not receiving gas bills.  Mr. Leland assumed that PGW was paying his bills out of the overpayment.  Leland testified that PGW has not given him a satisfactory explanation regarding his overpayment.  


Mr. Leland has not met his burden of proving that he was in an overpayment status and that for nine years PGW was applying the amount of the overpayment to his monthly gas bills.



The bill Mr. Leland complained about in 1995, the bill for $1,344.89, does not show that he had a credit on his account for this amount.  It is clear from the bill itself that this amount represents Mr. Leland’s then current account balance, not a credit balance.  Mr. Irizarry testified that if the $1,344.89 listed on the March 1995 bill was a credit, PGW would have refunded it to Mr. Leland (because his account had been finalized).  Tr. 27.  Mr. Irizarry stated upon direct examination that $1,344.89 was not a credit and he repeated this statement upon cross-examination.  Tr. 28, 45-46.



Mr. Leland was not, therefore, in an overpayment status as of March 1995.  Nevertheless, he continues to claim that the $1,344.89 was a credit amount, that being why he was not receiving bills and why PGW refunded his March 1996 payment of $200.00.  Mr. Leland does not explain why, during the nine years in question, PGW did not issue him monthly bills even if he was in an overpayment status, which he was not, and even if PGW was applying the overpayment to his account balance, which it was not.  


Mr. Leland had the responsibility to contact PGW to determine why he was receiving gas service without receiving bills for that service.  There is no evidence in the record to support his assertion that he was in an overpayment status.  Mr. Leland’s suspicion that he was in an overpayment status does not establish the existence of the fact he seeks to prove.   PGW has demonstrated that he did not receive bills for nine years because his account was erroneously listed as finalized during its transition to a new billing system.  When PGW discovered Mr. Leland’s meter was registering but no person was being billed for the gas consumption, it posted a 72-hour notice at his property.  This led to PGW’s discovery of the lack of bills and to PGW billing his account for four years
 and crediting his account for the balance of the nine year period.  


Mr. Leland has not demonstrated that PGW’s posting of the 72-hour termination notice was improper in any way.  He has not demonstrated that PGW’s method of estimating his usage and of arriving at an amount to credit his account was unreasonable.
    


PGW demonstrated that the meter which registered Mr. Leland’s usage during the nine years in question tested accurate.


Mr. Leland has not demonstrated that PGW violated any law which the Commission has jurisdiction to administer or any regulation or order of the Commission.  PGW’s shift to its new billing system listed Mr. Leland’s account as final.  This resulted in PGW not issuing him bills for nine years.  The BCS adding a credit of $250.00 to Mr. Leland’s account adequately recognizes the inconvenience this caused Mr. Leland.  Mr. Leland cannot, however, receive gas without paying bills for nine years and, when confronted with a 72-hour termination notice, use the lack of receiving bills during that time to somehow create an overpayment status for his convenience, and to avoid paying his bills, when none existed. 

In his complaint Mr. Leland also asserts that PGW should be directed to pay him a reasonable punitive charge for deceit, maltreatment and undue harassment.  The Public Utility Code,
 however, does not give the Commission jurisdiction over claims for damages.  The courts of Common Pleas retain original jurisdiction over suits for damages.
  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding, except that the Commission has no jurisdiction over claims for damages.



2.
Mr. Leland has not met his burden of proving that he is due a refund or that he was in an overpayment status for nine years and that during that time PGW was applying the amount of the supposed overpayment to his monthly gas bills.
ORDER


THEREFORE;



IT IS ORDERED:



1.
That the complaint of Donald C. Leland, III against Philadelphia Gas Works at Docket No. F-01690882 is dismissed for failure to meet the burden of proof.


2.
That the docket in this proceeding be marked closed.

Dated:
February 28, 2006
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Administrative Law Judge




	�   	66 Pa. C.S. §332(a).


	


� 	See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704.  





	� 	Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).





� 	See, 66 Pa. C.S. §701.





� 	See also, 52 Pa. Code §5.21(a).


	� 	In Angie’s Bar v. Duquesne Light Company, Docket No. C-81881, 72 Pa. PUC 213 (1990), 1990 Pa. PUC LEXUS 4, the Commission limited back billings to a four-year period in cases where the customer has no culpability. 


 


	� 	PGW began its calculation from an estimated reading on March 4, 2004 when Complainant Exhibit A shows an actual reading as of March 30, 2004.  Tr. 50-53.  The parties were given an opportunity to settle this matter based on this information but failed to do so.  Tr. 53.  Using the March 30 actual meter reading as the starting point might change the amount of the credit Mr. Leland received, but it was not clear at the hearing that this would increase or decrease the credit because another usage analysis would have to be conducted first.  Tr. 52.  The parties did not use this information to settle this matter and I will not require an additional analysis to be conducted. 





	� 	66 Pa. C.S. §101 et seq.  


	� 	Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa Superior Ct.1976).
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