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Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On July 8, 2005, Xavier P. Scardino (Complainant) filed a formal complaint against PECO Energy Company (Respondent) alleging that Respondent unlawfully required that he pay a deposit as a condition of receiving gas and electric service in his name.  On September 14, 2005, Respondent filed an answer denying the material allegations in the complaint.
By Hearing Notice dated December 28, 2005, this case was assigned to me and the parties were notified that a hearing was scheduled for February 21, 2006.  On January 3, 2005, I issued a Prehearing Order that advised the parties of applicable procedural rules.
The hearing was held as scheduled.  Complainant appeared pro se and testified.  Complainant introduced one exhibit, which was admitted into evidence.  Respondent was represented by Lisa Lutz, Esquire.  Respondent presented the testimony of two of its employees - Anita Armstead, a regulatory assessor and Roxanne Lowry-Callela, a customer representative.  (Tr. 20, 32).  Respondent introduced two exhibits, both of which were admitted into evidence.  The record closed on March 1, 2006.
FINDINGS OF FACT
1.
In February 2005 Complainant and his wife moved into their son’s home at 3242 Lenape Drive, Dresher, PA 19025.  (Tr. 9).
2.
On March 29, 2005, Complainant contacted Respondent and applied to have gas and electric service placed in his name.  PECO Ex. 2.
3.
On April 4, 2005, Respondent sent Complainant a letter informing him that he would be required to pay a deposit because he was at risk for bankruptcy according to information Respondent received from Equifax Information Services, LLC (Equifax), a credit reporting agency.  Complainant Ex. 1; PECO Ex. 2.
4.
Respondent’s April 4, 2005 letter also informed Complainant that the deposit would be equal to two months average energy usage, and that it would be billed in three monthly installments: 50% the first month, 25% in the second month and 25% in the third month.  Complainant Ex. 1.
5.
Respondent’s April 4, 2005 letter also informed Complainant that he could avoid paying a deposit by providing to Respondent one of the following within 10 days: previous utility letter of credit, proof of ownership or rental of real property at the service address, a credit report with a minimum score of 700 and/or other records of good credit history.  Complainant Ex. 1. 

6.
On May 14, 2005, Respondent received a lease agreement from Complainant.  PECO Ex. 2.
7.
On May 23, 2005, Respondent sent Complainant a letter informing him that because the lease agreement was untimely (it was due by April 26, 2005), Respondent would not waive the deposit.  PECO Ex. 2.

8.
The deposit calculated by Respondent was equal to two months average usage at Complainant’s son’s house over a year.  The amount calculated was $662.00.  PECO Ex. 1. 

9.
Respondent billed Complainant for the deposit in three monthly installments consistent with Respondent’s April 4, 2005 letter to Complainant.  PECO Ex. 1.

10.
Complainant paid the deposit.  (Tr. 14).
11.
On February 17, 2006, Respondent credited to Complainant’s account, the $662.00 deposit payment plus $15.07 in interest.  PECO Ex. 1 at 2.
DISCUSSION
Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.



In the present case, Complainant alleges that Respondent unlawfully required him to pay a deposit as a condition of receiving gas and electric service.  The Commission’s regulations at Title 52 of the Pennsylvania Code regarding utility deposit policies, provides as follows in pertinent part:

PROCEDURES FOR NEW APPLICANTS
§ 56.31.  Policy statement.

   An essential ingredient of the credit and deposit policies of each utility shall be the equitable and nondiscriminatory application of those precepts to potential and actual ratepayers throughout the service area without regard to the economic character of the area or any part thereof.  Deposit policies shall be based upon the credit risk of the individual applicant or ratepayer rather than the credit history of the affected premises or the collective credit reputation or experience in the area in which he lives and without regard to race, sex, age over 18, national origin or martial status.

§ 56.32.  Credit standards.
   A utility shall provide residential service without requiring a deposit when the applicant satisfies one of the following requirements:

(1)
Prior utility payment history.  The applicant has been a recipient of utility service of a similar type within a period of 24 consecutive months preceding the date of the application and was primarily responsible for payment for such service, so long as:


(i)
The average periodic bill for the service was equal to at least 50% of that estimated for the new service.



(ii)
The service of the applicant was not terminated for nonpayment during the last consecutive months of that prior service.


(iii)
The applicant does not have an unpaid balance from that prior service.


(2)
Ownership of real property.  The applicant owns or has entered into an agreement to purchase real property located in the area served by the utility or is renting his place of residence under a lease of one year or longer in duration, unless the applicant has an otherwise unsatisfactory credit history as an utility customer within 2 years prior to the application for service.

(3)
Credit information.  The applicant provides information demonstrating that he is not an unsatisfactory credit risk.



(i)
The absence of prior credit history does not, of itself, indicate an unsatisfactory credit risk.



(ii)
The utility may request and consider information including but not limited to: the name of the employer of the applicant, place and length of employment, residences during the previous 5 years, letters of reference, credit cards and any significant source of income other than from employment.
***

§  56.38.  Payment period for deposits by applicants.
    An applicant may elect to pay any required deposits in three installments: 50% payable upon the determination by the utility that the deposit is required, 25% payable 30 days after the determination, and 25% payable 60 days after the determination.
***
CASH DEPOSITS
§  56.51.  Amount of cash deposit.
    (a)
Applicants.  A utility may not require a cash deposit from an applicant in excess of the average estimated bill of the applicant for a period equal to one billing period plus 1 additional month’s service, not to exceed 4 months in the case of water and sewage utilities and 2 months in the case of gas, electric and steam heat utilities, with a minimum deposit of $5.
***



The facts in the present case are these.  In February 2005 Complainant and his wife moved from New York State to their son’s home at 3242 Lenape Drive, Dresher, PA 19025.  On March 29, 2005, Complainant contacted Respondent and applied to have gas and electric service taken out of his son’s name and placed in his name.  Respondent placed gas and electric service in Complainant’s name on that day.  However, on April 4, 2005, Respondent sent Complainant a letter informing him that he would be required to pay a deposit because he was at risk for bankruptcy according to information Respondent received from Equifax.  The letter also informed Complainant that the deposit would be equal to two months average energy usage, and that it would be billed in three monthly installments: 50% the first month, 25% in the second month and 25% in the third month.  The letter further informed Complainant that he could avoid paying a deposit by providing to Respondent one of the following within 10 days: previous utility letter of credit, proof of ownership or rental of real property at the service address, a credit report with a minimum score of 700 and/or other records of good credit history.


Complainant however did not timely provide Respondent with documentation that could have resulted in waiver of the deposit.  The deposit calculated by Respondent was equal to two months average usage at Complainant’s son’s house over the course of a year.  The amount Respondent calculated was $662.00.  Complainant’s first bill (for the period from March 29, 2005 to April 19, 2005) included the first installment amount on the deposit ($331) and his second and third bills (for the periods from April 19, 2005 to May 19, 2005, and from May 19, 2005 to June 20, 2005, respectively) each included installment amounts of $165.50.  Complainant paid the installment amounts.



On May 14, 2005, Respondent received a lease agreement from Complainant.  And on May 23, 2005, Respondent sent Complainant a letter informing him that because the lease agreement was untimely (it was due by April 26, 2005), Respondent would not waive the deposit.


On February 17, 2006, Respondent credited to Complainant’s account, the $662.00 deposit payment plus $15.07 in interest.



Complainant first argues that Respondent should not have required him to pay a deposit as a condition of receiving utility service in his name.  However, it is clear that Commission regulations permit a utility to require a deposit from an applicant found to be a credit risk.  52 Pa. Code § 56.31.  In this case, Respondent received information from Equifax, a credit reporting agency, that Complainant was a credit risk because of the high amount of debt he carried, according to the testimony of Respondent’s witness, Ms. Lowry-Callela.  (Tr. 34-35).  It was on that basis that Respondent required a deposit from Complainant, which was allowable under law.



Complainant next takes exception to the basis of Equifax’s determination that he was a credit risk, as described by Ms. Lowry-Callela.  Complainant testified that he has a substantial amount of money, and therefore it was unfair for Equifax to look at his debt alone in determining that he was a credit risk.  The Commission, however, has no authority over how credit reporting agencies determine credit risk.  Credit reporting agencies are subject to regulation by the Federal Trade Commission.  I also note that Respondent in its April 4, 2005 letter to Complainant informing him that a deposit would be required, also informed him that he had the right to obtain his credit report from Equifax and dispute any information contained in the report.  Respondent’s letter provided the address and telephone number of Equifax.



Notwithstanding Complainant’s credit rating from Equifax, the April 4, 2005 letter also informed Complainant that the deposit would be waived if he provided to Respondent within ten days, his choice of one of several documents listed in the letter.  The listed items were consistent with the Commission’s regulations governing the provision of utility service without requiring a deposit.  52 Pa. Code § 56.32.  Complainant decided to submit a lease agreement, which was one of the items listed in the letter, as well as in the Commission’s regulations.  52 Pa. Code § 56.32(2).  Complainant however failed to timely send the lease agreement to Respondent.  Complainant testified that his son was very busy with his work and did not have time to draft a lease agreement in time for Complainant to meet Respondent’s deadline.  Respondent did not receive Complainant’s lease agreement until May 14, 2005.  On May 23, 2005, Respondent sent Complainant a letter informing him that because his lease agreement had not been received by April 26, 2005, the deposit would not be waived.



Complainant argues that Respondent should have accepted his lease agreement, albeit late, and waived the deposit.  However, Respondent acted within the law in placing a deadline on its receipt of specified documentation for waiver of the deposit.  Commission regulations permit a utility to begin billing an applicant for a portion of the deposit upon the utility’s determination that a deposit is required.  52 Pa. Code § 56.38.  In this case, Respondent determined on April 4, 2005, (as stated in its letter to Complainant on that date), that a deposit would be required of Complainant.  It was therefore reasonable for Respondent to require that it receive by April 26, 2005, documentation that would waive the deposit requirement.  I also note that there is no evidence of record that Complainant contacted Respondent and requested an extension of the deadline because of his son’s busy schedule.



Complainant also argues that Respondent should have waited and determined the amount of the deposit on the basis of his and his wife’s usage rather than the past usage of his son’s family.  Commission regulations however permit a gas and electric utility to determine a deposit by estimating the average 2 month bill of the applicant.  52 Pa. Code § 56.51(a).  In this case, Respondent used the average two months usage at the premises over a year in determining the deposit amount.  Respondent’s calculation of the deposit is consistent with Commission regulations.  The Commission’s regulations do not require that the utility wait and base the deposit on the actual usage of the applicant over time at the property. 


For all of the foregoing reasons, I find that Complainant has not met his burden of proving that Respondent violated law over which the Commission has authority.  I must therefore dismiss the complaint.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2.
Complainant had the burden of proof.  66 Pa.C.S. §332(a).
3.
Complainant failed to meet his burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Xavier P. Scardino against PECO Energy Company at Docket No. C-20054977 is dismissed.



2.
That this case be marked closed.







__________________________________








Charles E. Rainey, Jr.







Administrative Law Judge
Date:
March 1, 2006
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