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Before
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On December 22, 2005, Firetree, LTD (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against AT&T Communications of Pennsylvania, LLC (Respondent or AT&T).  Complainant alleges that it selected ATX as its long distance service provider through Verizon Pennsylvania, Inc. (Verizon PA), its local service provider.  Complainant avers that when completing the transaction, Verizon PA assigned an incorrect prescribed interexchange carrier (PIC) code to the account thereby designating Respondent, not ATX, as its long distance carrier.  Complainant further avers that it is charged between 24 cents and 99 cents per minute by Respondent because it does not have a service contract.  Conversely, Complainant states that it pays five (5) cents per minute for service through ATX.   
On January 19, 2006
, AT&T filed its Answer and Motion to Dismiss (AT&T Motion) the Complaint addressing the allegations in the Complaint and moving to dismiss the Complaint on the basis that: (1) the Commission lacks jurisdiction; (2) the Complaint is insufficient as to substance; and (3) the Complainant failed to join an indispensable party.   

Respondent is advised that when including, with its Answer, any new matter that is a material fact, which is not merely a denial of the averments of the complaint, it shall be pled under the heading of “New Matter.”  52 Pa. Code §5.62(b).  

On February 3, 2006, Complainant filed a second Complaint against AT&T which included Verizon Pennsylvania, Inc. (Verizon PA) as a respondent on the complaint form.
  Initially, the AT&T portion of the new Complaint was given a separate docket number from the current proceeding and a separate docket number was assigned to the Complaint against Verizon PA.  The Complaint against Verizon PA was assigned Docket No. C-20065831.
   Subsequently, the second docketed Complaint against AT&T was closed and it was deemed to be an amendment of Complainant’s original Complaint.  In the February 3, 2006 Complaint, Complainant reiterated that it selected ATX as its long-distance provider, not AT&T.       
According to Commission records, as of March 20, 2006, no response to the AT&T Motion had been filed.
  The Motion was assigned to me by Motion Judge Assignment Notice dated January 26, 2006 and is procedurally ready for a ruling.  
FINDINGS OF FACT
1.
On December 22, 2005, Complainant filed a Complaint against AT&T alleging that it selected ATX as its long distance provider through Verizon PA, its local service provider and that Verizon PA assigned the incorrect PIC code thereby designating Respondent, not ATX, at its long distance service provider.    
2.
Complainant further states that it pays five (5) cents per minute for service with ATX and that Respondent charged it between 24 cents and 99 cents per minute because it does not have a contract for service.  

3.
On January 19, 2006, AT&T filed its Answer and Motion to Dismiss the Complaint pursuant to 52 Pa. Code § 5.101.  

4.
The Motion avers that the Complaint should be dismissed on the basis that: (1) the Commission lacks jurisdiction; (2) the Complaint is insufficient as to substance; and (3) the Complainant failed to join an indispensable party
.

5.
Complainant did not file a response to the Motion to Dismiss.

6.
On February 3, 2006, Complainant filed a second/amended complaint
 reiterating that Verizon PA assigned Respondent as its long distance carrier when it selected ATX as its carrier and further averring that “[it] never selected, nor to its knowledge was it assigned, AT&T as its long-distance provider.”  

DISCUSSION


The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Motions.  52 Pa. Code § 5.101.  Commission preliminary motion practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa.PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  



When ruling on a motion to dismiss, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  County of Allegheny v. Commw. of Pa., 507 Pa. 360, 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law. Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  In its Complaint, Complainant asserts that it selected ATX as its long distance provider; however, Verizon PA erroneously assigned Respondent as its long distance provider and further avers that it is charged more by Respondent that it would have been by ATX.
In its Preliminary Motion, Respondent moves to dismiss the Complaint on several grounds, including a claim that it is insufficient as to substance.  Respondent states that Verizon PA administers the carrier selection process for a customer’s intraLATA and long distance service providers.  Respondent further avers that Complainant fails to allege any challenge to the reasonableness of the service provided by Respondent, and only states that Respondent was assigned as its carrier in error.   In order to be a legally sufficient formal complaint, the pleading submitted must set forth an “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa. Code §5.22(a) (4).  See, also, 66 Pa.C.S. §701.  
From the face of the Complaint it is clear that Complainant’s problem lies in the fact that Verizon PA
 erroneously assigned AT&T as its long distance provider instead of ATX.  Specifically, the Complaint states:
When selecting a long distance provider, we chose ATX.  [ ] Verizon . . . chose AT&T (their PIC code being ATX and ATX PIC code being ATZ).  
Neither the Complaint nor Amended Complaint filed at this docket contain allegations of any wrongdoing by Respondent with regard to the assignment of it as Complainant’s long distance provider.   Complainant clearly acknowledges that Verizon PA’s error resulted in the assignment of a long distance carrier other than the one selected by Complainant.  
With regard to the issue of rates charged by AT&T as an interexchange carrier, Complainant raises this issue in the context of comparing the amounts charged by Respondent for service without a contract to the rates that would have been received had ATX been properly assigned as Complainant’s selected long distance carrier.  Based upon the allegations raised in the Complaint, I conclude that the Complaint is not a direct challenge to the interexchange rates charged by AT&T.  However, it should be noted that, under 66 Pa. C.S. §3018, the Commission does not regulate AT&T’s interexchange rates and such a complaint would be subject to dismissal for lack of subject matter jurisdiction.
Based on the foregoing, I find that the complaint is insufficient as to substance against AT&T and on this basis will grant the Motion to Dismiss.  


The Commission may “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b), 52 Pa. Code § 5.21(d).  Dismissing a complaint without a hearing is appropriate and in the public interest when there are no genuine questions of material fact and the Respondent is entitled to judgment as a matter of law.  Lehigh Valley Power Comm. V. Pa. Public Utility Comm’n, 563 A.2d 548 (Pa. Commw. Ct. 1989); Edan Transportation Corp. V. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa. Commw. Ct. 1993).   Since the Complaint is insufficient as to substance, a hearing would be a fruitless exercise and a waste of Commission resources.  

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to this dispute.

2.
The Complaint is insufficient as to substance in that the complaint does not set forth an “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission”.  52 Pa. Code §5.22(a) (4). 

3.
Complainant fails to allege that Respondent has violated any provision of the Public Utility Code or regulation or order of the Commission.  

4.
The instant Complaint is insufficient as to substance.  

5.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.



6.
A hearing is necessary to resolve genuine questions of material fact, and a hearing need not be held if the question presented is one of law only.



7.
A hearing in this case is not necessary.
ORDER

THEREFORE,

IT IS ORDERED: 

1.
That the Motion to Dismiss filed by AT&T Communications of Pennsylvania, LLC to dismiss the Complaint filed by Firetree, LTD, at Docket No. C-20055714 is granted.


2.
That the Formal Complaint filed by Firetree, LTD against AT&T Communications of Pennsylvania, LLC at Docket No. C-20055714 is hereby dismissed.
Dated:
March 20, 2006


_____________________________







Veronica A. Smith 






Chief Administrative Law Judge
�  The Complaint was served on January 3, 2006.


� Since the Complaint of February 3, 2006 also joined Verizon PA, the issue of the failure to join an indispensable party is moot and is not addressed in this decision.  


� On February 28, 2006, Verizon PA filed its Answer with New Matter (Verizon PA Answer), addressing the allegations by admitting that Complainant requested ATX; however, due to a clerical error, AT&T was assigned instead.  Verizon PA Answer, pp. 2-3.  The Complaint against Verizon PA was assigned to the Office of Administrative Law Judge’s Mediation Unit.


�  Pursuant to 52 Pa. Code § 5.101(d), a response to the Motion was due on or before January 30, 2006.  





� As stated previously in footnote 2, this basis for dismissal has been rendered moot.  


� The amended complaint named both the instant Respondent and Verizon PA as parties to the Complaint.  As stated previously, the complaint against Verizon PA is a separate proceeding at Commission Docket No. C-20065831.


� While the Complaint is clear on its face that the error in assignment was made by Verizon PA, in its Answer at Firetree, LTD v. Verizon Pennsylvania, Inc., Docket No. C-20065831 Verizon admits that it erroneously assigned AT&T instead of ATX.
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