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OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) John H. Corbett, Jr. issued on November 23, 2005, regarding a billing dispute.


History of the Proceeding

On July 15, 2005, Deb Spicer (Complainant) filed a Formal Complaint (Complaint) with the Commission against The Peoples Natural Gas Company d/b/a Dominion Peoples (Dominion).  The Complaint is an appeal of the April 14, 2005 decision by the Commission’s Bureau of Consumer Services (BCS) at Case No. 1759741.  That decision established a payment plan for the balance owed for the Complainant’s residential natural gas service provided by Dominion.  The Complaint requested a more affordable payment plan.
On September 12, 2005, the ALJ issued a standard Prehearing Order, together with an Interim Payment Order.  A telephonic hearing scheduled for October 18, 2005, was postponed after Dominion’s counsel received a telephone call from a woman, who identified herself as a neighbor of the Complainant, stating that the Complainant had been taken to a local hospital for treatment of a medical emergency.  A telephonic hearing was held on November 23, 2005, before ALJ Corbett, Jr.  The ALJ attempted to call the Complainant at the home telephone number listed on the Complaint, only to be told that the Complainant no longer worked there.  The ALJ then attempted to call the Complainant at a work number provided by Dominion’s counsel, but was informed that the Complainant was with a customer.  The ALJ left a message on the Complainant’s voice mail for her to return his call by 10:15 a.m., or the hearing would proceed without her.  The Complainant failed to appear for this hearing.  (I.D. at 2).
At the hearing, Counsel for Dominion moved to dismiss the Complaint for lack of prosecution.  Dominion submitted two exhibits, and no briefs were filed.  The record closed upon conclusion of the hearing.  (Id.).
In his Initial Decision, the ALJ, inter alia, recommended that the instant Complaint be dismissed, with prejudice, due to the Complainant’s failure to prosecute.  (I.D. at 5, 6).
Discussion
In the Initial Decision, ALJ Corbett, Jr. reached eight Findings of Fact and drew five Conclusions of Law.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.
Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  (I.D. at 3).

Notice of the telephonic hearing in this case was sent to the Complainant on October 19, 2005, by regular first-class mail to the address listed in the Complaint.  This piece of mail was never returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  Accordingly, one must presume this mail, which was sent in the ordinary course of business, was received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997); and Judge v. Celina Mutual Insurance Co., 444 A.2d 658 (Pa. Super. 1982).  (I.D. at 4).
Under these circumstances, the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of the Complainant have been fully protected.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993); 52Pa. Code § 5.245(a). 
We note that the ALJ’s Initial Decision established a payment arrangement that would reinstate the BCS’ informal decision.  However, we are of the opinion that because the Complainant failed to appear at the hearing, the ALJ simply should have dismissed the Complaint, with prejudice, due to the Complainant’s failure to prosecute.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).  Accordingly, we will modify the Initial Decision as it only should address the Complainant’s failure to prosecute and should not have addressed the merits of the matter.  Maurice Jones v. The Peoples Natural Gas company d/b/a Dominion Peoples, Docket No. C-20054885 (Order entered February 14, 2006); Mya Lau v. PPL Electric Utilities Corp., Docket No. F-01816882 (Order entered October 19, 2005); THEREFORE,


IT IS ORDERED:



1.
That the Initial Decision of Administrative Law Judge John H. Corbett, Jr. is modified consistent with this Opinion and Order. 


2.
That the Formal Complaint filed by Deb Spicer against The Peoples Natural Gas Company d/b/a Dominion Peoples at Docket No. C-20054885 is hereby dismissed, with prejudice.


3.
That this matter shall be marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 2, 2006
ORDER ENTERED:  March 22, 2006
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