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HISTORY OF THE PROCEEDING



On March 15, 2004, Carmencita M. Pedro-Fisher (“Pedro-Fisher” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging the following:  that the Respondent overbilled her between May 2000 and the present; that the Respondent refuses to accept valid medical certifications; that she is contesting the Bureau of Consumer Services decision which requires her to pay $159.00 a month instead of her CAP Rate payment of $144.00; and that she cannot afford to pay twenty percent of her monthly household income of $796.00 from SSI and DPW to the Respondent.



The Respondent filed an Answer on April 9, 2004.  In its Answer, the Respondent stated that the Complainant’s outstanding balance was $1,324.64.  The Complainant’s average monthly bill was $61.00 and her calculated budget payment was $68.00.  The Respondent referred to the Bureau of Consumer Services’ (BCS) decision, revised on February 20, 2004, which required the Complainant to pay her CAP Rate bill plus $15.00 towards the outstanding balance starting in March 2004.  In addition, the Respondent noted that the Complainant is enrolled in the CAP Rate program and receives a 50% discount on the first 500 kilowatt hours of electric usage.  The Respondent admitted that the Complainant was not permitted to file medical certificates until May 7, 2004.  The Respondent obtained a waiver of the Complainant’s right to file medical certifications until May 7, 2004.



By hearing notice, dated June 24, 2004, a hearing was scheduled for October 21, 2004. 



The Respondent’s attorney sent the presiding officer and the Complainant copies of the Respondent’s three proposed exhibits with a cover letter dated October 14, 2004.  The exhibits were sent to the Complainant’s post office box. 



The Complainant requested a continuance because she did not receive notice of the hearing until she received the presiding officer’s Prehearing Order on October 19, 2004.  In addition, she was a party in a court proceeding scheduled for October 21, 2004.  The continuance was granted.



By hearing notice, dated February 15, 2005, the hearing was rescheduled.  



By correspondence, dated March 17, 2005, the presiding officer reminded the parties of the hearing date and time and notified them that the information in the October 2004 Prehearing Order was still applicable.



Prior to the hearing, the Respondent’s counsel sent the proposed exhibits to the presiding officer and the Complainant. 



A telephonic hearing was held in this matter on March 30, 2005, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Carmencita M. Pedro-Fisher, testified in support of the complaint.  Lisa A. Lutz, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Louis DuBois, a regulatory assessor for the Respondent, who sponsored three exhibits – PECO Exhibit 1- the account statement for the Complainant’s account; PECO Exhibit 2 - the payment arrangements for the Complainant; and PECO Exhibit 3 - Bureau of Consumer Services’ decision, dated February 20, 2004.



During the hearing, the Complainant requested the opportunity to submit exhibits after the hearing.  Initially, Ms. Lutz objected because she did not have the chance to review the exhibits prior to the hearing.  However, when the proposed exhibits were identified and marked and she was given the opportunity to object to the exhibits after she received them, the objection was withdrawn.  Furthermore, the Complainant indicated that she had not received the Respondent’s exhibits.  Therefore, Ms. Lutz sent the Complainant copies of the exhibits with a cover letter dated March 30, 2005.



The Complainant agreed to send her exhibits on April 2, 2005.  It was assumed that the exhibits would be received by April 5, 2005, and Ms. Lutz would object by April 12, 2005.  However, the Complainant faxed correspondence and the following exhibits to the presiding officer and the Respondent’s attorney on April 13, 2005:  Complainant’s Exhibit 1 -final Protection from Abuse Order dated April 7, 2005
 issued by the Honorable Edward Summer, Philadelphia Court of Common Pleas; Complainant’s Exhibit 2a - Department of Public Welfare Eligible Notice dated June 1, 2004-cash and medical assistance; Complainant’s Exhibit 2b - Department of Public Welfare Eligible Notice dated April 4, 2005-food stamps; Complainant’s Exhibit 3a - Mortgage invoice-Positive Properties; Complainant’s Exhibit 3b -Correspondence from the Commonwealth of Pennsylvania Office of Attorney General concerning her mortgage arrearage; Complainant’s Exhibit 3c - Philadelphia Water Revenue Bureau bill; Complainant’s Exhibit 3d - Verizon bill; Exhibit 3e - Philadelphia Gas Works bill; and Complainant’s Exhibit 3f - PECO Energy bill, dated March 31, 2005.  The Complainant explained that the documents were mailed on April 2, 2005.  Nevertheless, when she returned to her residence on April 12, 2005, she discovered that the mailing had been returned for insufficient postage.  The presiding officer did not receive a hard copy of the documents. 



In the Complainant’s correspondence, she objected to the Respondent’s exhibits.  The Respondent’s exhibits are admitted with the Complainant’s objection noted.



The Respondent did not object to the Complainant’s exhibits.  Therefore, the Complainant’s Exhibits 1, 2a, 2b and 3a-3f are admitted into evidence as late-filed exhibits pursuant to 52 PA Code §5.404(a). 



The record in this case consists of a tape recording and twelve exhibits.  The record closed on April 27, 2005.

FINDINGS OF FACT



1.
The Complainant is Carmencita M. Pedro-Fisher, Philadelphia, Pa. 19131.  



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant has a protection from abuse order (C. Ex. 1).



4.
The Complainant has a residential electric account with the Respondent (PECO Ex. 1). 



5.
The Complainant receives $205.00 a month in public assistance benefits.  Effective May 6, 2005, her food stamps were reduced from $206.00 to $149.00 (C. Ex. 2a, 2b).  



6.
The Complainant is enrolled in the CAP Rate program and receives a 50% discount on the first 500 kilowatts of electric usage (PECO Ex. 1).  

7. The Complainant’s monthly bills include the following:


Mortgage 1st

$173.86



Mortgage 2nd

  $25.00



Food


$100.00



Electric

  $72.00



Gas


  $21.00 on CRP program



Telephone

  $35.00 –Lifeline +15.00



Water


  $35.00



Total


$461.86

(C. Ex. 3a, 3b).


8.
The Bureau of Consumer Services (“BCS”) decision, dated January 28, 2004, required the Complainant to pay her budget bill of $57.00 plus $15.00 a month on the arrearage starting in March 2004.  This decision was revised on February 20, 2004 to require the Complainant to pay her CAP Rate payment plus $15.00 a month on the arrearage beginning in March 2004 (PECO Ex. 3).



9.
Since the February 20, 2004 BCS decision, the Complainant made one payment.  She paid $30.00 on May 4, 2004 (PECO Ex. 1, 2).



10.
In addition to the Bureau of Consumer Services decision, the Complainant had two payment arrangements with the Respondent.  The Complainant kept the arrangement made on March 16, 2001.  The Complainant did not keep the arrangement made on February 25, 2002 or the Bureau of Consumer Services decision revised on February 20, 2004 (PECO Ex. 2, 3).



11.
At the time of the hearing, the Complainant’s average bill was $76.00 a month and her budget bill was $84.00 a month (PECO Ex. 1).



12.
At the time of the hearing, the Complainant’s account balance was $2,231.96 (PECO Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



During the hearing, the Complainant stated that she had a protection from abuse order.  Subsequently, she provided a copy of the latest order (C. Ex.1).



The Complainant alleged that she could not pay the arrangement proposed by the Respondent.  She wanted to pay based on her income.  She stated that she was paying $21.00 to PGW on the CRP program and she proposed to pay the same amount to PECO.  She receives $205.00 a month from the Pennsylvania Department of Welfare.  She is eligible for cash assistance because she has a protection from abuse order.  The Order went into effect on March 7, 2005.  Subsequent to the hearing, the Complainant submitted the final protection from abuse order dated April 7, 2005 (C. Ex. 1).


During the hearing the Complainant only provided evidence regarding the inability to pay allegations in her complaint.  Therefore, the other allegations in her complaint are dismissed.



The Complainant requested that she be allowed to provide exhibits after the hearing to support her testimony.  Ms. Lutz noted that the Complainant was instructed to present the exhibits prior to the hearing.  The presiding officer allowed the Complainant to send exhibits to corroborate her testimony and gave the Respondent’s attorney an opportunity to object.  



The Complainant objected to testimony based on the Respondent’s exhibits because she did not receive any exhibits from Ms. Lutz.  She said that she does not receive mail at the service address.  All mail goes to her post office box.  It was noted that Mr. Kanagy sent her exhibits prior to the proposed October hearing.  She stated that she would not object if Ms. Lutz was proposing to introduce the same documents.  Ms. Lutz indicated that the account statement, PECO Exhibit 1, had been updated but the other documents, PECO Exhibits 2 and 3, were the same.  Consequently, during the hearing, PECO Exhibits 2 and 3 were admitted into evidence.



In the correspondence that the Complainant sent after the hearing, the Complainant objected to the Respondent’s exhibits on the grounds that no written explanation was provided and she did not know whether the information in the exhibits was accurate.  PECO Exhibits 2, the list of payment arrangements, and PECO Exhibit 3, the BCS decision, were discussed in detail during the hearing.  Since those documents had been sent to the Complainant previously, they were admitted without objection.  The Complainant failed to show that the information in the account statement, PECO Exhibit 1, which is based on her bills and her payments was incorrect.  Therefore, PECO Exhibit 1 was entered into evidence.



Louis DuBois, a regulatory assessor for the Respondent, testified that the Bureau of Consumer Services (“BCS”) decision, revised February 20, 2004, required the Complainant to pay her CAP Rate payment plus $15.00 a month on the arrearage starting in March 2004.  Mr. DuBois stated that the Complainant made one payment after the BCS decision in the amount of $30.00 (PECO Ex. 1, 2).  He testified that the Complainant kept the payment arrangement that she made on March 16, 2001.  The Complainant did not keep the arrangement made on February 25, 2002 or the Bureau of Consumer Services decision revised February 20, 2004 (PECO Ex. 2, 3).



In addition, Mr. DuBois testified that the Complainant is enrolled in the CAP Rate program and receives a 50% discount on the first 500 kilowatt hours of electric usage (PECO Ex. 1).  



On November 30, 2004, Governor Edward G. Rendell signed into law the Responsible Utility Customer Protection Act (Act 201).  Act 201, which became effective on December 14, 2004, enacts Chapter 14 of the Code, 66 Pa. C.S. §1401, et seq.  Usually, due to section 1405 of the Public Utility Code, 66 Pa. C.S. §1405, the Commission is not authorized to establish a payment arrangement for CAP Rate customers.  In this case, the Commission can establish a payment arrangement because section 1417 of the Public Utility Code, 66 Pa. C.S. §1417, states that Chapter 14 does not apply to victims under a protection of abuse order.  


The Complainant testified that her expenses for her two mortgages, food, electric, gas and water equal $461.86.  Since her income is $205.00, it is clear that the Complainant’s expenses exceed her income.


Based on the evidence in the record, the Complainant has demonstrated an inability to pay her bill.  However, she does not satisfy the criteria enumerated in the Commission decisions requiring the utility to accept payments for less than current bills.  In Agentis v. UGI Utilities, Inc., Docket No. C-00935074 (Order entered October 20, 1994), the Commission stated that it may order a utility to accept payments of less than current bills from low income customers who have a temporary inability to pay or have medical problems or from non-low income households with large medical expenses.  In Baum v. Duquesne Light Co., 57 Pa. PUC 156 (1983), the Commission held that it could allow a customer to temporarily pay less than her current bill if the customer had a good payment history, but, due to extenuating circumstances, would be unable to pay her bill and that a positive change in the customer’s financial circumstances would occur on a certain date or within the foreseeable future.  The record in this case does not contain evidence that the Complainant’s inability to pay is temporary or that there will be a positive change in her financial circumstances in the foreseeable future.  It should be noted that the Complainant is receiving a discount on her electric bill because she is in the Respondent’s CAP Rate Program.  Accordingly, the Complainant’s request to pay less than the current bill is denied in accordance with Commission precedent.



Pursuant to Claypool v. T.W. Phillips Gas & Oil Co., Z-00248730 (Order entered December 22, 1995), as modified by Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994 (Order entered May 21, 2003), the Complainant is required to pay the consumption portion of the missed payments from the BCS decision.  Therefore, within fifteen (15) days of the final Order in this proceeding, the Respondent shall issue a bill including the consumption portion of any missed payments.  Within thirty (30) days of the bill, the Complainant shall pay the Claypool catch up payment. 


Accordingly, the complaint in this matter is dismissed.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding. 66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That Chapter 14 does not apply to the instant complaint because the Complainant has a protection from abuse order.  Section 1417 of the Public Utility Code, 66 Pa. C.S. §1417.


4.
That the Complainant failed to sustain her burden of proof. 

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Carmencita M. Pedro-Fisher against the PECO Energy Company at Docket Z-01392788 is dismissed in its entirety.



2.
That Complainant’s Exhibits 1, 2a, 2b and 3a-3f and PECO Exhibit 1 are admitted into evidence.



3.
That within fifteen (15) days of the entry date of the Final Commission Order, the Respondent shall issue a bill to the Complainant, in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the Bureau of Consumer Services decision, revised on February 20, 2004.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Docket Number C-20027994, Opinion and Order adopted May 1, 2003, entered May 21, 2003.



4.
That within thirty (30) days of the bill, the Complainant shall make a Claypool catch up payment to comply with the Bureau of Consumer Services Informal Complaint decision, issued on February 20, 2004.



5.
That beginning with the next billing period subsequent to the Commission’s final Order in this proceeding, the Complainant shall pay to the Respondent her CAP Rate bill plus fifteen dollars ($15) each month and continue making such monthly payments until the arrearage is liquidated.


6.
That the record in this case is marked closed.

Date:  February 17, 2006



___________________________________








Cynthia Williams Fordham








Administrative Law Judge

� 	During the hearing, the Complainant mentioned a protection from abuse order issued in March 2005.  She submitted the protection from abuse order which Complainant received after the hearing. 
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