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HISTORY OF THE PROCEEDING



On March 8, 2005, Ann Marie Barton (“Barton” or “Complainant”) filed a formal complaint with the Pennsylvania Public utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following:  that there are incorrect charges on her bill; that there is a reliability, safety or quality problem with her utility service; that the outstanding bill consists mostly of old charges from 1985 to 1999 at a prior residence; that she has a letter dated April 8, 2002, stating that all sums over ninety days old would be subtracted from her bill; that she was not removed from the CRP program until her income exceeded the eligibility guidelines; and that the Respondent instituted termination proceedings as soon as she was removed from CRP. 


On May 24, 2005, the Respondent filed an Answer.  In the Answer, the Respondent denied the allegations in the complaint.  The Respondent stated that the Complainant was enrolled in the Customer Responsibility Program (“CRP”) from 1997 to 2003.  She became ineligible for the program in June 2003.  The Respondent averred that the Complainant’s gas service was terminated in August 2004 for nonpayment.  Her last payment was in June 2003.  The Respondent stated that the Complainant’s outstanding balance was $3,407.13.  



A hearing in this matter was held on July 13, 2005, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The hearing was scheduled for 9:30 p.m. as one of the call of the docket cases assigned for that time.  The Complainant, Ann Marie Barton, testified on her own behalf and sponsored one exhibit - Complainant’s Exhibit 1-April 8, 2002 letter from the Respondent.  The Respondent was represented by Laureto A. Farinas, Esquire.  The Respondent presented one witness, Susan Kelly, a customer review officer for the Respondent, who testified on behalf of the Respondent and sponsored three exhibits:  PGW Exhibit 1 – account statement for Decatur Street from June 1997 to June 1999; PGW Exhibit 2 – account statement for Large Street from May 2000 to August 2004; and PGW Exhibit 3 - the Bureau of Consumer Services decision, dated January 6, 2005.



The record consists of a 76 page transcript and four exhibits.  The record closed on August 12, 2005.
FINDINGS OF FACT



1.
The Complainant is Ann Marie Barton, 4617 Sheffield Street, Philadelphia, Pennsylvania.  


2.
The Respondent is the Philadelphia Gas Works.



3.
The Complainant lived at 4309 Decatur Street, 3rd floor, for fifteen (15) years (Tr. 8, 9).



4.
The Decatur Street property was a Victorian home that was divided into six apartments (Tr. 9). 



5.
The Complainant established a residential gas account with the Respondent for service at the Decatur Street property (Tr. 8, 39; PGW Ex. 1).



6.
In September 1997, the Complainant enrolled in the Respondent’s Customer Responsibility Program (“CRP”) (Tr. 8, 40, 41; PGW Ex. 1). 



7.
The Complainant’s outstanding balance, in the amount of $899.92, was frozen when she enrolled in CRP in 1997 (Tr. 40, 41; PGW Ex. 1).  



8.
When she was in the CRP program, the Complainant’s payments were based on her monthly income and not on the amount of gas that she used (Tr. 44, 45; PGW Ex. 1, 2).



9.
Although the Respondent asked the Complainant to pay based on her income, the difference between the charge for her usage and her payments was placed in the frozen arrearage for her account (Tr. 45, 58, 59).



10.
Under the CRP program, when a customer pays the monthly bill in a timely manner for one year; a portion of the frozen arrearage is forgiven (Tr. 62). 



11.
Between June 6, 1997 and June 24, 1999, the Complainant made thirteen (13) payments (Tr. 40; PGW Ex. 1). 



12.
The Complainant moved to 8120 Large Street, 2nd floor, Philadelphia in 1999 (Tr. 8, 9; PGW Ex. 2). 



13.
Although the Complainant did not abide by the rules of the CRP program, she was not removed from the program in 2001 or 2002 (Tr. 10, 43; C. Ex. 1; PGW Ex. 1, 2).


14.
The Complainant received a letter, dated April 8, 2002, from the Respondent indicating that in an effort to keep her in the CRP program, the Respondent would deduct all sums over ninety days from her next bill.  She was advised to pay all amounts when due.  She was notified that if she was removed from CRP, she could be responsible for the total amount that she owed the Respondent (Tr. 10, 11, 44, 45; C. Ex. 1).



15.
Based on the April 8, 2002 letter, the Respondent placed additional amounts in the frozen arrearage to reduce her CRP balance (Tr. 43, 44, 63-65; C. Ex. 1; PGW Ex. 2).



16.
In December 2002, February and March 2003, the Complainant was billed $56.68 instead of $34.00.  At that time, the Respondent charged CRP participants an excess usage charge if the usage exceeded a certain amount (Tr. 51, 52, 59; PGW Ex. 2).



17.
 All of the Complainant’s bills are based upon actual readings (Tr. 40;
PGW Ex. 1, 2).


18.
After her income increased, the Complainant was no longer eligible for the CRP program.  In addition, she broke the CRP agreement in May 2003 (Tr. 14, 15, 46, 48; PGW Ex. 2).  


19.
When the Complainant was removed from CRP, her frozen arrearage, in the amount of $2,154.08, was added to her balance (Tr. 46, 47; PGW Ex. 2).



20.
The Complainant’s balance on June 5, 2003 was $2,235.60 (PGW Ex. 2).


21.
The Complainant’s last payment in the amount of $34.00 was made on June 12, 2003 (PGW Ex. 2).


22.
The Complainant’s usage in January and February was consistent from 2001 through 2004.  In January 2001, she used 152 ccfs compared to 120 ccfs in January 2002, 128 ccfs in January 2003 and 142 ccfs in January 2004.  In February 2001 she used 110 ccfs compared to 121 ccfs in February 2002, 154 ccfs in February 2003 and 184 ccfs in February 2004 (Tr. 49, 51; PGW Ex. 2).


23.
Between July 2003 and August 2004, the Complainant’s bills amounted to $1,218.97.  She did not make any payments during this time (PGW Ex. 2).


24.
In August 2004, the Respondent terminated the Complainant’s service on Large Street (Tr. 16, 17, 52; PGW Ex. 1).



25.
The Commission’s Bureau of Consumer Services (“BCS”) investigated this matter and issued an informal decision, dated January 7, 2005, finding that Complainant’s bills were correct as rendered and that she was responsible for payment.  The Complainant was directed to pay $1,000.00 to restore service, then pay her current bill plus $40.00 per month on the arrearage (Tr. 53, 54; PGW Ex.3).



26.
At the time of the hearing, the Complainant’s outstanding balance was $3,407.13 (Tr. 53; PGW Ex. 2).



27.
The Complainant moved to Sheffield Street in May 2005.  She did not have gas service at this location (Tr. 8, 19, 26).

DISCUSSION


Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The term “substantial evidence” has been defined by the courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion and more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA. Public Utility Commission, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dept. of Welfare, White Haven Center, 480 A.2d 382 (Pa. Commonwealth 1984).



The Complainant testified that her bills were outrageous when she lived on Decatur Street (Tr. 8, 9).  She stated that it was a Victorian building divided into six apartments.  Each tenant’s bills were high (Tr. 8).  After she moved to Large Street in 1999, she said that her bills were reasonable (Tr. 9).


The Complainant’s Large Street apartment was in a duplex.  The apartment consisted of a living room, bedroom, kitchen and bathroom (Tr. 30).  She did not have a washer or a dryer. She had gas heat, a gas hot water heater and a gas stove (Tr. 30, 31).  She said she stopped making payments to the Respondent when she received the bill for $1,800.00 (Tr. 31). 



The Complainant believes that she is not responsible for bills incurred before 1999 because of the April 2002 letter (Tr. 24, 34; C. Ex. 1).  She interpreted the letter to mean that her entire bill prior to April 2002 would be erased if she paid the $90.00 that was due (Tr. 10, 24; C. Ex. 1).  After the payment, she noticed that the balance was still on the bill.  When she called the Respondent to question the balance, she was advised to keep paying (Tr. 25). 


The Complainant further testified that she was removed from the CRP program when her income increased.  Subsequently, the Respondent requested her entire back balance and began shut off proceedings (Tr.12).  She stated that the Respondent refused to offer her an agreement (Tr. 12).  She stated that she did not make any payments after she was removed from CRP in April 2003 (Tr. 35, 36).
  



In addition, the Complainant contested the bill dated January 7, 2004 for $199.56 and the bill dated February 4, 2004 for 237.76 (Tr. 30; PGW Ex. 2).  



The Complainant testified that her landlord saw one of the shut off notices from the Respondent and requested an explanation (Tr. 16).  Her landlord let the Respondent in to turn her gas service off in August 2004 (Tr. 17).  She did not have gas service all winter (Tr. 12).  She said that she had to leave the Large Street apartment because the landlord was afraid that his pipes would freeze if she did not have gas service (Tr. 12, 17).


The Complainant moved from Large Street to Sheffield Avenue between May and June 2005.  At the time of the hearing, she did not have heat or gas (Tr. 19).  The landlord is not responsible for utilities (Tr. 19).  The gas stove and hot water heater are not operable because she does not have gas service (Tr. 19, 20). 



The Respondent’s witness, Susan Kelly, testified that the Complainant’s balance was $899.92 when she enrolled in CRP in September 1997 (Tr. 40, 41; PGW Ex. 1).  At that time the outstanding balance was frozen (Tr. 41).  The CRP payments are based on the customer’s monthly income (Tr. 44, 45).  When her payment was $34.00 a month, the actual charge for service was often more than $34.00.  The difference between the actual charges and the CRP payments is added to the frozen arrearage each month (Tr. 42).   


The Complainant does not believe that she is responsible for charges incurred prior to 1999.  The Complainant has failed to prove that the charges in question were incurred before 1999.  While the Complainant was on CRP, she was paying $34.00 each month.  Her usage fluctuated from 13 and 128 ccfs.  In a few months she was charged $56.68 because of her excess usage.  It is clear that she was not paying for her total usage.  The amount of the bill that exceeded $34.00 or $56.68 was added to her arrearage.  When she was no longer eligible for the CRP program, the Respondent returned the amount held in the frozen arrearage to her account.  


The Respondent presented evidence to show that the April 2002 letter was an attempt to keep the Complainant in the CRP program.  The Complainant’s CRP balance was reduced based on the letter and she was asked to make a payment to bring the balance to zero (Tr. 45; PGW Ex. 2).  After the May 30, 2002 payment of $102.00, she had a zero balance for CRP (PGW Ex. 2).  However, she still had a balance in the frozen arrearage.  In the April 2002 letter, she was advised that she would be responsible for the account balance if she was removed from CRP.  Consequently, when the Complainant was no longer eligible for CRP, the Respondent held her responsible for the amount in the frozen arrearage.  The Complainant has failed to show that she is not responsible for the amount charged or that the termination was improper.


The Complainant failed to show that the Respondent over billed her in January and February 2004.  From 1998 through 2003, the Complainant was in CRP during January and February.  Therefore, she did not know the amount of the bill (Tr. 50).  A comparison of the usage shows that the usage was consistent while the Complainant lived at the Large Street apartment (PGW Ex. 2).



The evidence in the record shows that the Respondent billed the Complainant correctly and terminated her because she failed to pay her bills.



The Commission’s Bureau of Consumer Services (“BCS”) investigated this matter and issued a decision, dated January 7, 2005, finding that Complainant’s bills were correct as rendered and that she was responsible for payment.  The Complainant was directed to pay $1,000.00 to restore service and then pay her current bill plus $40.00 per month on the arrearage (Tr. 16, 20, 54; PGW Ex.3).  During the hearing, the Respondent indicated that pursuant to Chapter 14, the Complainant should pay the reconnection fee of $123.23, the entire balance plus a $250.00 security deposit (Tr. 54, 55).   



Section 1407 of the Public Utility Code, 66 Pa. C. S. §1407, governs restoration of service.  Section 1407(c) provides as follows:
Section 1407 Reconnection of service
…
(c) Payment to restore service.—
   (1)  A public utility shall provide for and inform the applicant or customer of a location where the customer can make payment to restore service.  
   (2)  A public utility may require:  
(i)  Full payment of any outstanding balance incurred together with any reconnection fees by the customer or applicant prior to reconnection of service if the customer or applicant has an income exceeding 300% of the Federal Poverty Level or has defaulted on two or more payment agreements. 
…

(ii)  Full payment of any reconnection fees together with repayment over 12 months of any outstanding balance incurred by the customer or applicant, if the customer or applicant has an income exceeding 150% of the Federal Poverty Level but not greater than 300% of the Federal Poverty Level.
(iii) Full payment of any reconnection fees together with payment over 24 months of any outstanding balance incurred by the customer or applicant if the customer or applicant has an income not exceeding 150% of the Federal Poverty Level.  A customer or applicant of a city natural gas distribution operation whose household income does not exceed 135% of the Federal Poverty Level shall be reinstated pursuant to this subsection only if the customer or applicant enrolls in the customer assistance program of the city natural gas distribution operation except that this requirement shall not apply if the financial benefits to such customer or applicant are greater if served outside of that assistance program.


In the Second Implementation Order, M-00041802F0002 (Order entered September 12, 2005), the Commission addressed the amount of the upfront payment in the following manner:

With respect to the application of Section 1407(c) in terms of requiring any up-front payments to restore service, we agree with PGW and EAP that there is nothing in Chapter 14 which precludes requiring an up-front payment, but disagree that the up-front payment may be any amount that the utility decides is appropriate.  We believe the payment requirements at §1407(c) are clear, and vary depending on household size and income, and whether or not a customer has broken prior agreements.


If a customer or applicant’s household income exceeds 300% of the FPL and the customer is not experiencing a “life event,” a utility may, pursuant to §1407(c)(2)(i), require an up-front payment as high as the amount of the total outstanding balance.


If a customer or applicant’s household income exceeds 300% of the FPL and the customer is experiencing a “life event,” a utility may, pursuant to §1407(c)(2)(i), require an up-front payment in the amount of one-third of the total outstanding balance, with the second payment due the second month, and the final payment due the third month.


If a customer or applicant’s household income exceeds 150% of the FPL but is not greater than 300% of the FPL, a utility may, pursuant to §1407(c)(2)(ii), require an up-front payment in the amount of one-twelfth of the total outstanding balance, with the second payment due the second month, and subsequent payments of one-twelfth due each succeeding month until the final payment of one-twelfth due on month 12.  


If a customer or applicant’s household income does not exceed 150% of the FPL, a utility may, pursuant to §1407(c)(2)(iii), require an up-front payment in the amount of one-twenty fourth of the total outstanding balance, with the second payment due the second month, and subsequent payments of one-twenty fourth due each succeeding month until the final payment of one-twenty fourth due on month 24.


We believe the clarifications noted above reflect adherence to the language at §1407(c), as well as the apparent intent that customers with differing circumstances require different time frames to make payments.  With respect to PGW’s assertion that the pre-Chapter 14 BCS reconnection guidelines, which require up-front payments, continue to be in force, we disagree.  
Second Implementation Order, M-00041802F0002, pgs 31-33 (Order entered September 12, 2005)


During the hearing, the Complainant stated that her income was more than $11,000.  However, there is no evidence in the record to show that the Complainant’s income level is $2,450.00 a month, which is 300% of the Federal Poverty Guidelines (effective January 24, 2006).  Therefore, in accordance with Chapter 14, the Complainant should make the appropriate upfront payment based on her income to restore gas service.  


The Complainant failed to demonstrate that the Respondent billed her incorrectly or terminated her improperly.  The Complainant is responsible for paying the outstanding balance.  The restoration payments should be made in accordance with the guidelines set forth in Section 1407 of the public Utility Code, 66 Pa. C. S. §1407.  Accordingly, the complaint is dismissed. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
The Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

3.
The Complainant failed to sustain her burden of proving that she was terminated improperly.  
4.
The rules regarding restoration payments are set forth in section 1407 of the Public Utility Code, 66 Pa. C. S. §1407.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Ann Marie Barton against the Philadelphia Gas Works at Docket No. Z-01814923 is dismissed.  
2.
That the record in this case is marked closed.
Dated:
March 7, 2006




____________________________________







Cynthia Williams Fordham







Administrative Law Judge
� 	The Respondent’s records show that she made a payment of $34.00 in June 2003 (PGW Ex. 2).
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