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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration is the Initial Decision of Administrative Law Judge (ALJ) Susan D. Colwell.  There have been no Exceptions filed in this proceeding.  Nonetheless, we requested review of this Initial Decision pursuant to Section 332(h), 66 Pa. C. S. § 332(h), because of our concern over the Complainant John Gera’s role in the events leading up to the instant Complaint against PPL and the interpretation of PPL Electric Utilities Corporation’s (PPL) response thereto.
History of the Proceeding


On April 25, 2005, John M. Gera (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PPL alleging that PPL had threatened to have him arrested if he removes a meter illegally located on his property, that PPL had trespassed on his property, that PPL’s facilities created a dangerous situation on his property, and that PPL failed to read his neighbor’s meter for two years.


On August 9, 2005, an Initial Decision granting PPL’s Motion to Dismiss was issued based, in part, on the motion's judge’s belief that no response had been filed to the Motion.  When the Complainant filed exceptions to the Initial Decision which pointed out that he had filed an Answer to the Motion, we remanded the case to the Office of Administrative Law Judge (OALJ) for such further proceedings as may be necessary by Order entered November 2, 2005.



PPL’s Motion to Dismiss was based on its contention that the Complaint alleged conditions that were not within the Commission’s subject matter jurisdiction.  On November 29, 2005, the ALJ issued an Order Denying the Motion to Dismiss.  There were several documents attached to the Complaint that referred to dangerous conditions due to PPL’s improperly placed or maintained facilities on Complainant’s property.  Assuming for the disposition of PPL’s Motion to Dismiss that all the allegations of the Complainant were true, the ALJ concluded that the Complainant had stated a claim over which the Commission has jurisdiction.  Therefore, the ALJ denied PPL’s Motion to Dismiss.  (Order Denying Motion to Dismiss dated November 29, 2005, at 3).



At a hearing held on December 14, 2005, in Harrisburg, the Complainant represented himself and PPL was represented by counsel.  The record in this proceeding consists of nine exhibits submitted by the Complainant, the testimony of PPL’s two witnesses, five exhibits sponsored by PPL’s witnesses and a 60-page transcript. 


The ALJ found that PPL had violated provisions of the Public Utility Code in two instances.  First, the ALJ concluded that: (1) PPL’s failure to move the neighbor’s meter in a more timely fashion constituted a lack of adequate service to the Complainant from February 22, 2002, until May 2003 (I.D. at 11-12); and (2) PPL’s failure to take action to rectify its inability to read the neighbor’s meter until such actions coincided with the schedule of meter replacements for the entire service area violated Commission regulations.  (I.D. at 12, 13).  The ALJ also found that a civil penalty should not be assessed because the Complainant’s own actions were so egregious that they eclipsed PPL’s violations.  (I.D. at 14).  The ALJ sustained the Complaint and ordered PPL to cease and desist from further violations of the Public Utility Code and the Commission’s regulations.  (I.D. at 12, 13, 16).  
Discussion



As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the 

Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).

 
In her Initial Decision, the ALJ made thirty-two Findings of Facts (I.D. at 3), and seven Conclusions of Law (I.D. at 15-16.)  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.  


The ALJ presents a detailed description of the timeline and the various events that led up to this Complaint.  We are in complete agreement with the ALJ’s description of the Complainant’s behavior as egregious.  However, we do not agree with the conclusions she made with regard to the two issues considered in this proceeding.


In her Initial Decision, the ALJ considered two issues: 

(1) 
whether it is reasonable to require a property owner to maintain a safe access to a neighboring property owner’s electric meter when failure to do so would open the property owner to liability for injuries that a PPL meter reader or other employee could suffer if the property is left snow or ice covered; and 

(2)
whether PPL failed to provide adequate and reasonable service when it delayed in moving the meter at issue during the thirteen months when it could not read the meter or obtain customer reads because of the Complainant’s action of “boxing in” the meter on his neighbor’s home. 
(I.D. at 10).


As described by the ALJ, the facts of this case paint a picture of a man whose idea of self help should not be imitated.  The Complainant’s conduct was unacceptable.  The Complainant constructed a box that surrounded the neighbor’s meter and then refused to remove the box unless PPL met his demands for monetary compensation for the time and expense he took to make PPL’s meter inaccessible and to install video monitoring of the box over the meter.  (Tr. 54).



With regard to the first issue, the ALJ found that PPL’s failure to move the neighbor’s meter from February 2002 until May 2003 constituted a lack of adequate service to the Complainant.  We do not agree.  The Complainant provided no basis for his claim that he had a duty with regard to providing access to his neighbor’s meter or the concern he had over his liability if a PPL employee were injured on his property while attempting to read PPL’s meter that supplied service to his neighbor..  Under PPL’s tariff, the duty to provide access to the neighbor’s meter falls not to the Complainant but to his neighbor.  Therefore, we find that PPL acted reasonably in addressing the Complainant’s concerns regarding the location of his neighbor’s meter.



With regard to the second issue, the ALJ found that PPL’s failure to take action to rectify its inability to read the neighbor’s meter until such actions coincided with the schedule of meter replacements for the entire service area was a violation of the Public Utility Code.  (I.D. at 11-13).  Again, we disagree.  We note that Mr. Gera is without standing to complain about PPL’s failure to read his neighbor’s meter.


In consideration of these facts, we find that PPL acted reasonably.  THEREFORE,


IT IS ORDERED:

1.
That the Recommended Decision of ALJ Colwell is modified consistent with this Opinion and Order.


2.
That the Complaint of John M. Gera at Docket No. C-20054657 is dismissed for failure to carry the burden of proof.

3.
That the docket in this proceeding is marked closed.








BY THE COMMISSION,








James J. McNulty

(SEAL)

ORDER ADOPTED:  March 2, 2006

ORDER ENTERED:  April 6, 2006
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