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INITIAL DECISION

Before

John H. Corbett, Jr.
Administrative Law Judge

HISTORY OF THE PROCEEDING


This decision dismisses a complaint that Michael A. Bradley (“Complainant”) filed with the Commission on September 16, 2005.  Bradley alleges that Duquesne Light Company (“Respondent”) refuses to make reasonable payment arrangements with him on an account for residential electric service.
  The Respondent answered the complaint with new matter on October 13, 2005.  On the same date, the Respondent also moved to dismiss the complaint, arguing that the complaint was barred by the doctrine of res judicata.  No answer to the motion was filed.  By Interim Order dated January 18, 2006, Chief Administrative Law Judge Veronica A. Smith denied the motion.
A standard Prehearing Order issued on January 26, 2006.  A telephonic hearing was held at 10:00 a.m. on March 7, 2006.  The Complainant failed to appear for that hearing.  When I attempted to call the Complainant at the telephone number listed on the complaint and the hearing notice, I received a recorded response that that number had been disconnected.  I also attempted to call the Complainant at a cell phone number listed on the complaint and a second cell phone number that the Respondent supplied, but neither number was in service.  Upon commencement of the hearing, Regina M. Sestak, Esq., representing the Respondent, moved to dismiss the complaint for lack of prosecution.  The Respondent submitted no exhibits.  No briefs were filed.  The record closed upon conclusion of the hearing.  This decision memorializes my ruling at the hearing granting the motion to dismiss the complaint.

FINDINGS OF FACT
1. The Complainant, Michael A. Bradley, resides at 1220 Fremont Street, McKeesport, Pennsylvania 15132.
2. The Respondent, Duquesne Light Company, provides residential electric service to the Complainant at the foregoing location.
3. By Notice dated January 24, 2006 and Prehearing Order dated January 26, 2006, the Commission notified the Complainant of a telephonic hearing scheduled for 10:00 a.m. on March 7, 2006.  The Commission mailed both of these documents to the Complainant at the address he provided in his complaint.  The United States Postal Service returned neither of these documents to the sender.

4. The Complainant failed to appear for the hearing.

5. The Complainant is enrolled in the Respondent’s Customer Assistance Program (“CAP”) where he pays $92.00 a month on an account with a balance of $3,725.89.
DISCUSSION


Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  Id.
Notice of the telephonic hearing in this case was sent to the Complainant on January 24, 2006 by regular first-class mail to the address stated on the complaint.  This piece of mail was never returned to the sender, the scheduling staff for the Office of Administrative Law Judge in Harrisburg.  In addition, I issued a Prehearing Order on January 26, 2006, which, inter alia, reminded the parties of the hearing date and time.  This Order also directed the parties to notify me if the telephone numbers changed where they could be reached at the time of the hearing.  This Order, which was also mailed to the Complainant at the address stated on the complaint, was never returned.  Accordingly, one must presume this mail, which was sent in the ordinary course of business, was received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).


The Complainant did not appear and did not respond to a call to the telephone number listed on the hearing notice at the time of the hearing.  I also attempted to call the Complainant at a cell phone number listed on the complaint and a second cell phone number that the Respondent supplied, but neither number was in service.  Under these circumstances, it appears the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of the Complainant have been fully protected.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993); and 52 Pa. Code §5.245(a).


By requesting a payment arrangement, the Complainant bears the burden of proving by substantial evidence that he is entitled to relief.  Stammel v. P.G. Energy, Docket No. C‑20027994 (Order entered May 21, 2003); Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z‑00248730 (Order entered December 22, 1995); and 66 Pa. C.S. §332(a).  The Complainant, however, is enrolled in the Respondent’s Customer Assistance Program (“CAP”) where he pays $92.00 a month on an account with a balance of $3,725.89.  He is current with these payments.  Pursuant to Section 1405(c) of the Responsible Utility Customer Protection Act, 66 Pa. C.S. §1405(c), effective December 14, 2004, the Commission has no authority to negotiate or approve a payment agreement for a CAP customer.  Therefore, the complaint must be dismissed.  

Alternatively, by failing to appear and present any evidence in support of his complaint, the Complainant has failed to meet his burden of proof.  Thus, the merits of the complaint will not be addressed.  Jones v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C‑20054885 (Order entered February 14, 2006); and Mya Lau v. PPL Electric Utilities Corp., Docket No. F‑01816882 (Order entered October 19, 2005).  Instead, the complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892 (Order entered December 26, 1995).
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding, except it has no authority to negotiate or approve a payment agreement for a CAP customer.  66 Pa. C.S. §1405(c). 
2. The due process rights of the Complainant have been fully protected in this proceeding.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993); and 52 Pa. Code §5.245(a).
3. By failing to appear and be heard on this complaint, the Complainant has failed to meet his burden of proving that he is entitled to relief.  66 Pa. C.S. §332(a).
ORDER


THEREFORE,



IT IS ORDERED:

That the complaint of Michael A. Bradley against Duquesne Light Company at Docket No. C‑20055291 is hereby dismissed with prejudice.

Date:  
March 10, 2006

















John H. Corbett, Jr.







Administrative Law Judge
� 	This complaint does not appear to be an appeal of a Bureau of 	Consumer Services (“BCS”) determination.
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