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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Milton Bitters (Complainant), filed on January 26, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Angela T. Jones, which was issued on January 10, 2006, in the above-captioned proceeding.  PECO Energy Company (PECO) filed Reply Exceptions on February 10, 2006.

History of the Proceeding



On June 10, 2005, the Complainant filed a Formal Complaint (Complaint) against PECO wherein he disputed his gas and electric bills dating back to the year 2000 and also alleged that he was under a bankruptcy filing.  The Complainant requested PECO to provide a print-out of his account from January, 2000, through December, 2004, and also questioned the payment plan PECO established for him.  
On August 10, 2005, PECO filed an Answer to the Complaint in which it denied that the charges for gas and electric services to the Complainant are improper, but averred that it will send an updated account statement, including the 2000 through 2004 billing period, to the Complainant.  PECO also averred that the Commission’s Bureau of Consumer Services (BCS) issued a decision on March 14, 2005, indicating that the pre-bankruptcy balance of the Complainant’s account was properly transferred to the current account.  PECO noted that BCS required the Complainant to pay a monthly budget amount of $175.00, plus $20.00 towards the arrearage.
On December 27, 2005, a hearing was held by the ALJ.  PECO was represented by counsel, but the Complainant failed to appear. 


On January 10, 2006, the ALJ issued an Initial Decision wherein she recom​mended that the Complaint be dismissed with prejudice due to the Complainant’s failure to prosecute.  The Complainant filed Exceptions to the Initial Decision on January 26, 2006.  PECO filed Reply Exceptions on February 10, 2006.  

Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made five Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



The ALJ noted that a Hearing Notice and Prehearing Order were mailed to the Complainant at the address listed on his Complaint at least three weeks prior to the scheduled hearing and were not returned to the Commission by the post office.  Thus, the ALJ concluded that the Complainant had received those documents and had sufficient notice of the day, date and time of the scheduled hearing.  The ALJ cited Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993), for the proposition that once notice and opportunity to be heard has been provided, it is the responsibility of the parties to appear and to participate in the hearing.  The ALJ, therefore, recommended that the Complaint be dismissed with prejudice, consistent with our action at Jefferson v. UGI Utilities, Inc., Docket No. Z-00269862 (Order entered December 26, 1995).  (I.D. at 4).
In his Exceptions to the ALJ’s Initial Decision, the Complainant provided a copy of a Letter dated December 20, 2005, seven days before his scheduled hearing, wherein he requested a rescheduling of this hearing for two months. The Complainant claims that he sent this Letter via certified mail on December 21, 2005.  Attached to his Exceptions are copies of a post office receipt and a certified mail receipt, each dated December 21, 2005.  The certified mail receipt indicates that the Letter was addressed to the Secretary of the Commission.  The reasons listed by the Complainant in his December 20 Letter for the extension request were his wife’s ongoing medical problems and “dangerous” medical tests she was scheduled for on December 22, 2005.  (Exc. at 1-2).
In its Reply Exceptions, PECO rejoins that the Complainant’s December 20 Letter was not submitted as directed in the ALJ’s Prehearing Order because it was mailed to the Secretary of the Commission in Harrisburg.  PECO notes that the Prehearing Order of November 2, 2005, specifically indicated that requests for changes of hearing dates must be sent to the ALJ, at her Philadelphia address, and to all Parties of record.  PECO avers that the ALJ correctly concluded that once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and to participate in the hearing.  Accordingly, PECO requests that the Commission deny the Complainant’s Exceptions.  (R. Exc. at 1-2).   


Upon review and consideration of the record evidence, we shall grant the Complainant’s Exceptions.  In our opinion, the Complainant has provided sufficient evidence that he made a good faith attempt to request a continuance of his hearing, even though he mailed his request to the Secretary of the Commission and not to the ALJ directly.  Due to this request having been filed and to the Complainant’s extenuating family circumstances, we shall remand this matter to the Office of Administrative Law Judge for a rescheduled hearing so as to provide the Complainant with an opportunity to be heard.   
Conclusion


Based upon the foregoing discussion, we shall grant the Complainant’s Exceptions, and remand the matter to the Office of Administrative Law Judge for a rescheduled hearing; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Milton Bitters to the Initial Decision of Angela T. Jones are granted consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Angela T. Jones in the above referenced proceeding is modified consistent with this Opinion and Order.


3.
That the Complaint of Milton Bitters against PECO Energy Company is remanded to the Office of Administrative Law Judge for further action as deemed appropriate. 







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  April 6, 2006

ORDER ENTERED:  April 7, 2006
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