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HISTORY OF THE PROCEEDING



On June 21, 2004, Sandra Stauffer (“Stauffer” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging, among other things, the following:  that her December 2002 electric bill was $200.00; that she had a new home built in 1997; that she lived there for three years; that when she lived at the property, the electric bill was between $40.00 and $70.00 a month when she used all of her appliances; that she has not lived in the house since 2000; that appliances such as refrigerators, ovens, stoves, televisions and radios are not being used; that the heat is set at 57 degrees in the winter and the sump pump is used in the summer when it rains; and that the Respondent’s representative did not investigate her complaint.  



The Respondent, through its counsel, filed an answer on August 5, 2004.  In its Answer, the Respondent stated that the Complainant’s December 2002 electric bill was $104.97.  The Respondent averred that an automated meter reader (“AMR”) was installed on September 12, 2002.  The Respondent estimated the Complainant’s bills for October and November 2002 and activated the Complainant’s automated meter reader in December 2002.  The Respondent stated that the Complainant’s December 2002 bill was higher because the October and November 2002 bills were estimated too low.  The Respondent averred that during the high bill investigation on March 23, 2004, the representative secured a meter reading, verified the accuracy of previous billed readings, dropped the load at the property and observed an idle disc.  In addition, the representative performed a passing load check and verified that the meter was accurately measuring usage.  The Respondent referred to the Bureau of Consumer Services’ (“BCS”) decision, dated June 2, 2004, which found that the bills were correct as rendered and required the Complainant to pay a budget payment of $44.00 plus $100.00 a month toward the outstanding balance beginning in July 2004.



By hearing notice dated December 30, 2004, a hearing in this matter was scheduled for January 11, 2005 before Administrative Law Judge Cynthia Williams Fordham as a call of the docket case.  This hearing was continued because the Complainant did not receive notice of the hearing until the morning of January 11, 2005.   The parties requested time to engage in settlement negotiations before the matter was rescheduled.  After they were unable to reach a settlement, the hearing was rescheduled by hearing notice dated May 11, 2005.



A telephonic hearing was held in this matter on June 16, 2005, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant, Sandra Stauffer, testified in support of the complaint and sponsored two exhibits:  Complainant’s Exhibit 1-Complainant’s bill for the period from October 2, 2003 to November 19, 2003; and Complainant’s Exhibit 2-copy of the front of checks dated October 2003 and November 2003.  Lisa A. Lutz, Esquire, represented PECO Energy Company.  The Respondent presented two witnesses, Anita Armstead, a regulatory assessor for the Respondent, and Frank Frankenfield, a high bill field investigator, who sponsored three exhibits – PECO Exhibit 1-the account statement from March 2002 through May 2005; PECO Exhibit 2-the cost estimate for Mr. Frankenfield’s March 23, 2004 investigation; and PECO Exhibit 3-the Bureau of Consumer Services’ decision, dated June 2, 2004.



The record was held open for the Complainant to provide evidence that she made payments in 2003 for which she was not credited and provide bills to show that her October and November 2002 bills were based on actual meter readings (Tr. 60, 61).  During the hearing, Complainant’s Exhibit 1 was admitted into evidence but Complainant’s Exhibit 2 was not admitted into evidence because the Respondent needed the back of the checks to verify whether a payment was made (Tr. 62, 63).  In addition, the Complainant objected to the admission of PECO Exhibit 1 (Tr. 65). The Motion to admit this exhibit into evidence was held in abeyance.  PECO Exhibit 2 and 3 were admitted without objection (Tr. 67).



On June 28, 2005, the presiding officer received a copy of the Complainant’s statements from Third Federal Bank.  She indicated that the August 11, 2004 transaction in the amount of $33.40 and the February 10, 2003 transaction in the amount of $49.00 were payments to the Respondent.  She requested that the Respondent pay for the bank to produce the checks.



By correspondence dated July 15, 2005, Ms. Lutz indicated that the Complainant provided partial copies of the three checks that were requested as proof of payment.  The Respondent needs full copies to investigate payment posting. 



The Complainant sent the presiding officer a document, which was received on July 25, 2005. It was a copy of the back of three checks.  The posting dates for two of the checks were May 5, 2002 and June 6, 2002.  The other date was illegible. 


Since the Complainant did not provide documents that the Respondent could use to verify whether the payments were made or submit bills to show that the bills in question were based on actual meter readings, the Complainant’s objection to the account statement is noted and PECO Exhibit 1 is admitted into evidence.  In addition, the Respondent’s objection to Complainant’s Exhibit 2 is sustained.  Therefore, Complainant’s Exhibit 2 is not admitted into evidence.



The record in this case consists of a 74-page transcript and four exhibits.  The record closed August 5, 2005.

FINDINGS OF FACT



1.
The Complainant is Sandra Stauffer, 4937 Wismer Road, New Hope, PA 18938.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant built the Wismer Road property in 1997 (Tr. 10).



4.
The Complainant has a residential electric account with the Respondent (Tr. 20; C. Ex. 1; PECO Ex. 1).



5.
From 1998 through 2000, one person lived with the Complainant at the Wismer Road property (Tr. 12, 17).  


6.
In 2001, the Complainant was living at the Wismer Road property alone.  During that year she started staying at her mother’s house to take care of a sick relative (Tr. 17). 



7.
On September 12, 2002, the Respondent removed meter #9-4276110, a non AMR dial meter from the Complainant’s property, and installed meter #9U-2067590, a meter with an automatic meter reader (AMR), with an index of 00000 (Tr. 22, 23; PECO Ex. 1).


8.
The Complainant’s September, October and November 2002 bills were based on estimated readings.  This was the period between the installation of the automatic meter reader and the date the automatic meter reader was activated.  Although the device was recording readings, the readings were not being transmitted electronically (Tr. 23, 24, 34; PECO Ex. 1). 



9.
On December 20, 2002, the Respondent sent the Complainant a bill for $104.97 (Tr. 22; PECO Ex. 1). 



10.
The December bill included usage from September, October, November and December 2002.  The daily average usage for the months from September through December 2002 was estimated at 9.8 kilowatt hours.  The daily average usage for the months from September through December 2003 was 9.1 kilowatt hours.  The daily average usage for the months from September through December 2004 was 11.5 kilowatt hours (Tr. 24-29).



11.
The estimated usage for the following months was: September 2002-156 kilowatt hours; October 2002-136 kilowatt hours; and November 2002-119 kilowatt hours.  When the meter was read in December 2002 the usage was 774 kilowatt hours.  When the usage for the four months is added, it comes to 1,185 kilowatt hours.  The average monthly usage would be 296 kilowatt hours (Tr. 23-26; PECO Ex. 1).



12.
The Complainant called the Respondent to complain about her high bill for December 2002 (Tr.12).



13.
The Complainant did not pay the bill dated December 20, 2002 in the amount of $104.97 (Tr. 12, 16; PECO Ex. 1).



14.
On March 23, 2004, Frank Frankenfield, a high bill field investigator for the Respondent, conducted a high bill investigation at the Complainant’s property.  He verified the meter readings and prepared a cost estimate.  He dropped the load and secured an idle disc.  This indicates that there was no foreign load (Tr. 44-50; PECO Ex. 2). 



15.
On his report Mr. Frankenfield noted that the Complainant’s television and gas range were not used and that her two refrigerators and the dehumidifier were unplugged.  He did not indicate that the Complainant used the washer occasionally (Tr. 45-50; PECO Ex. 2). 



16.
In his report, Mr. Frankenfield gave cost estimates for the electric appliances that were operating.  The water heater runs approximately an hour a day to heat or maintain the temperature of the water in the tank whether water is removed or not.  Therefore, Mr. Frankenfield marked that one adult was in the household and he calculated that the usage was 135 kilowatt hours a month.  With the heat turned down to 55 degrees, the motor on the oil burner would use about 64 kilowatt hours a month and the fan to circulate the heat into the house would use about 240 kilowatt hours a month.  The water pump uses approximately 60 kilowatt hours a month to operate the well pump to supply water (Tr. 46-48).



17.
In the winter, the Complainant’s estimated monthly usage was 499 kilowatt hours.  The Complainant’s actual winter usage was lower than the cost estimate (Tr. 48, 50; PECO Ex. 2). 



18.
In part of 2003, the Complainant gradually moved back to the Wismer Road property.  She stayed there more days in 2004 and 2005 (Tr. 31).



20.
The Bureau of Consumer Services decision, dated June 2, 2004, indicated that the investigator found that the bills were correct as rendered.  The Complainant was instructed to pay her budget bill of $44.00 plus $100 a month on the unpaid balance beginning on July 4, 2004 (Tr. 29, 30; PECO Ex. 3).


21.
The Complainant’s average monthly bill is $48.00 and the calculated monthly budget is $53.00 (Tr. 20; PECO Ex. 1).  



22.
At the time of the hearing, the Complainant’s balance was $265.10 (Tr. 31; PECO Ex. 1).  

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  Various Pennsylvania courts have defined the term “substantial evidence” as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



In cases of alleged high billing, the Commission applies the Waldron rule, which provides that to establish a prima facie case of overfilling, a complainant, must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that complainant’s billing history shows no prior abnormalities.  Once the complainant makes out a prima facie case, the burden of proof then shifts to the utility however; the ultimate burden of persuasion always remains with the complainant.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).



The Commonwealth Court of Pennsylvania further refined the Waldron rule by holding:

 “[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. PUC, 786 A.2d 1217 (Pa. Commonwealth 2001).  



The Complainant testified that she built the home at 4937 Wismer Road in approximately 1997 (Tr. 10).  The electric account was established in 1998 (Tr. 10).  The Complainant and another person lived at the property for two years from 1998 through 2000 (Tr. 10, 17).  During the time her bills were between $40.00 and $70.00 a month.  In the summer, the bill was $40.00 and in the winter it was $70.00 due to the electric heat (Tr. 10).



When a relative became ill, the Complainant stayed at her mother’s house and went by the Wismer Road property to check on it (Tr. 10, 17).  She said that she was not living in the house for three years (Tr. 9). She testified that she was paying about $25.00 a month for electric.  She did not even have a refrigerator or a clock plugged in, she does not use the oven, and she used the washing machine about once a week (Tr. 9).  The lights were not on and the television was not used.  She did leave the heat on so that the pipes would not freeze (Tr. 16).



The Complainant said that she suddenly received an “actual” bill.  The Complainant contends that all of the bills were actual bills, not estimated (Tr. 11, 12).  In December 2002, she received a bill for $100.00.
  She called to complain and did not pay the
contested bill (Tr. 12).  Later, the Respondent said that she did not pay two other bills.  She 
obtained a copy of the checks and sent them to the Respondent (Tr. 13, 15; C. Ex. 2).  The Complainant contends that the checks were written from her father’s estate (Tr. 13).  She testified that the only bill that she did not pay was the December 2002 bill (Tr. 16).  She requested additional time to provide evidence that she paid her bills. 


During the hearing Anita Armstead, a regulatory assessor for the Respondent, denied that the Respondent received payments from the Complainant for the following bills:  January 20, 2003 - $46.58, September 22, 2003 - $35.04 and October 22, 2003 - $33.40 (Tr. 58, 59; PECO Ex. 1).


It is undisputed that the Complainant’s meter was changed in September 2002 (Tr. 17).  On September 12, 2002, the Respondent removed meter #9-4276110, a non AMR dial meter, from the Complainant’s property and installed meter #9U-2067590, a meter with automatic meter reader (AMR), with an index of 00000 (Tr. 22; C. Ex. 1; PECO Ex. 1).


The record shows that Robert Frankenfield, a high bill investigator for the Respondent, conducted a high bill investigation on March 23, 2004.  He verified the meter readings and meter number.  He prepared a cost estimate based on the Complainant’s appliances and her statements about her usage (Tr. 45-50; PECO Ex. 2). 



The information from the account statement about Complainant’s usage and the amount of her bills is set forth in the following chart:
	
	2002 kwhs
	2002
	2003

Kwhs
	2003
	2004

kwhs
	2004
	2005

Kwhs
	2005

	January
	
	
	321
	$46.58
	488
	$68.00
	514
	$72.06

	February
	
	
	307
	$44.70
	355
	$51.37
	428
	$60.78

	March
	182
	  $28.62
	305
	$44.44
	311
	$45.54
	424
	$60.27

	April
	217
	  $33.12
	260
	$38.65
	296
	$43.68
	372
	$53.50

	May
	157
	  $25.39
	158
	$25.53
	213
	$32.89
	299
	$44.00

	June
	191
	  $29.77
	188
	$29.38
	215
	$33.14
	
	

	July
	183
	  $28.74
	169
	$26.94
	217
	$33.40
	
	

	August
	166
	  $26.59
	157
	$25.39
	230
	$35.10
	
	

	September
	155 E
	  $25.16
	232
	$35.04
	268
	$40.03
	
	

	October
	136 E
	  $22.73
	199
	$30.80
	314
	$46.03
	
	

	November
	116 E
	  $20.52
	252
	$37.63
	352
	$50.97
	
	

	December
	774
	$104.97
	410
	$57.97
	464
	$65.55
	
	


(PECO Ex. 1)


Between March 2002 and May 2005, the lowest actual usage was 157 kilowatt hours in May 2002 and August 2003.  The amount charged in those months was $25.39.  The estimates for September, October and November 2002 were all less than 157 kilowatt hours. When the usage from September through December 2002 is added, the total kilowatt hours are 1,118.  When the total usage is divided by 4, the result is 295.25 kilowatt hours a month.  When the usage from September through December 2003 is added, the total kilowatt hours are 1,093.  When the total usage is divided by 4, the result is 273.25 kilowatt hours a month.  The usage in 2002 is consistent with the usage in 2003.  



The Complainant showed that during 2002, the number of people in the house was the same, that her potential for usage was low and that there were no other abnormalities prior to her December 2002 bill.  Therefore, she established a prima facie case.  



The Respondent presented evidence to show that the Complainant’s bills for September, October and November 2002 were based on estimates because an automated meter reading device (“AMR”) was installed in September 2002.  Although the AMR was recording her usage, it was not activated to transmit the usage until December.  Consequently, the December 2002 bill was a make-up bill that included usage for September, October, November and December 2002.  A review of her usage during the same period in subsequent years showed that the usage was consistent.  A high bill investigator conducted a high bill investigation.  He estimated the Complainant’s usage based on the fact that she was not at the property often.  Thus, the Respondent provided rebuttal to the prima facie case.



The Complainant did not provide additional evidence to rebut the Respondent’s evidence.  



It is undisputed that the Complainant did not pay the December 20, 2002 bill in the amount of $104.97.  The information in the account statement shows that she did not pay the January 20, 2003 bill in the amount of $46.58, the August 21, 2003 bill in the amount of $25.39, the September 22, 2003 bill in the amount of $35.04, the October 22, 2003 bill in the amount of $30.80 or the July 22, 2004 bill in the amount of $33.40.  The Complainant submitted copies of the backs of three checks.  The middle check was processed at PECO on May 3, 2002 and the last check was processed at PECO on June 6, 2002.  The checks in question on Complainant’s Exhibit 2 were dated October 2003 and November 2003 (Tr. 6, 8, 15).  On the account statement the Complainant was credited for payments in May and June 2002 (PECO Ex. 1).  The Complainant submitted some information to show that she paid the February, September and October 2003 bills and the July 2004 bill.  However, the information provided was not sufficient for the Respondent to trace the payment and verify it.  Therefore, the Complainant failed to prove that she paid all of her bills except the December 2002 bill.  


The Bureau of Consumer Services’ (“BCS”) decision, dated June 2, 2004, found that the bills were correct as rendered and required the Complainant to pay a budget payment of $44.00 plus $100.00 a month toward the outstanding balance beginning July 2004.



The Complainant did not prove by a preponderance of the evidence that her metered usage exceeded her actual usage.  The Complainant failed to present bills to show that her bills were based on actual meter readings in October and November 2003.  In addition, the Complainant has not proved that she made all payments except the December 2002 payment.  Thus, the Complainant failed to sustain her burden of proof.  Therefore, the bills are correct as rendered and the Complainant is responsible for paying the outstanding balance.  The Complainant is required to pay the balance within thirty (30) days of the Commission’s final Order in this proceeding. 



Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).

3.
Where a complaint alleges high billing, to establish a prima facie case, a complainant must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that complainant’s billing history shows no prior abnormalities.  If the complainant establishes a prima facie case, the burden of proof shifts to the utility but the ultimate burden of persuasion always remains with the complainant.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).

4.
Even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. PUC, 786 A.2d 1217 (Pa. Commonwealth 2001).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Sandra Stauffer against the PECO Energy Company at Docket Z-01560671 is dismissed.



2.
That PECO Exhibit 1 is entered into evidence.



3.
That the Complainant is responsible for paying the Respondent the outstanding balance within thirty (30) days of the Commission’s final Order in this proceeding.


4.
That the record in this case is marked closed.

Date:
March 13, 2006



___________________________________








Cynthia Williams Fordham








Administrative Law Judge

� 	The Complainant testified that the bill was $100.00.  The bill was $104.97 (Tr. 22; PECO Ex. 1).
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