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HISTORY OF THE PROCEEDINGS


On May 16, 2005, Florence M. Ackridge (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission against Philadelphia Gas Works (the Respondent) alleging that the Respondent had billed her incorrectly and that it broke her heater and almost caused an explosion in her house.  She asked that the Commission investigate the Respondent’s billing and service practice and establish a payment arrangement.  


On August 22, 2005, the Respondent filed an answer denying the material allegations of the complaint.  It stated that the Complainant’s bills were based on actual meter readings and that the bills were correct as rendered.  At the hearing, the Respondent denied that it damaged the Complainant’s heater.
  


On November 1, 2005, a hearing was scheduled on the complaint.  This hearing was continued at the Complainant’s request because of her illness.  By Notice of Hearing dated November 1, 2005, the parties were notified that an Initial Hearing in this case was scheduled for the afternoon of February 1, 2006.  The Hearing Notice notified the parties that the hearing was one of several scheduled for that afternoon and that all parties should expect to be present in the hearing room until their case was called.


A Prehearing Order was issued on September 7, 2005, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules.


On the day of the hearing, the Complainant’s case was called.  The Complainant proceeded unrepresented and testified on her behalf.  She presented the testimony of her son, Angelo Wallace, and introduced five exhibits into the record.  Laureto A. Farinas, Esquire, appeared on behalf of the Respondent, presented the testimony of one witness and introduced six exhibits into the record.



The record closed at the conclusion of the hearing on February 1, 2006.
FINDINGS OF FACT


1.
The Complainant is a customer of the Respondent and takes gas service at 6713 N. Gratz Street, Philadelphia, Pennsylvania.  The Complainant has been the Respondent’s customer since 1967.


2.
The Complainant lives with her two adult sons, Angelo Wallace and Anthony Wallace, at this address.
   The Complainant earns $41,000 a year; Angelo Wallace receives $600 a month for disability benefits and Anthony Wallace does not work.  The Complainant’s gross monthly household income is $4,016 ($41,000/12 + $600).


3.
The Complainant’s residence is a two-story house which consists of four bedrooms, a dining room, a kitchen, a living room, a bathroom, and a full basement.


4.
The Complainant’s gas appliances consist of a water heater and a range.  


5.
On February 26, 2005, the Commission’s Bureau of Consumer Services issued a mediation decision requiring the Complainant to pay a budget bill of $166 and $577 on the arrearage of $723, beginning in March 2005 (PGW Exhibit 5).  This amount was listed in the Complainant’s bills of March 15, 2005 (C-4) and April 15, 2005 (C-2).


6.
Each year, during the months of April to August, the Complainant’s meter registers very little or zero gas usage.  For that reason, on September 26, 2005, the Respondent made an appointment with the Complainant to read the Complainant’s meter (PGW Exhibit 1; C-1).


7.
On August 16, 2005, the Respondent removed and tested the Complainant’s meter at its facilities and found the Complainant’s meter to be within the Commission’s tolerance levels of 2% fast and 2% slow (PGW Exhibit 2).



8.
On February 19, 2005, at 11:21 a.m., the Respondent visited the Complainant’s residence, responding to the Complainant’s son’s call, Mr. Angelo Wallace’s, about a gas leak inside the house.  The Respondent made all checks and left the Complainant’s residence without any incident (PGW Exhibit 6).


9.
On February 24, 2005, the Respondent visited the Complainant’s residence twice:  once at 11:00 a.m. and the second at 3:16 p.m., both of which involved a gas leak at the Complainant’s water heater.  The Complainant’s son, Mr. Angelo Wallace, wanted the heater pilot serviced and referred to a contractor for replacing the water heater.  On both occasions, the Respondent left the Complainant’s residence without any incident (PGW Exhibit 6).


10.
On March 1, 2005, the Complainant’s son, Mr. Angelo Wallace, replaced the old water heater with a new gas boiler for $3,669 because the water heater was exploded (C-3).



11.
The Complainant’s gross monthly household income is $4,016 (a household of 3 persons) which income is between 250% ($3,459) and not more than 300% ($4,150) of the Federal Poverty Guidelines (Federal Poverty Guidelines – Effective Jan. 24, 06).



12.
As of January 18, 2006, the Complainant owed the Respondent $4,475.66 (PGW Exhibit 1).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that (1) the disputed bills are abnormally high when compared to prior usage patterns, and that (2) the pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the Complainant would prevail.  Further, the Complainant must also prove that the Respondent has acted unreasonably in causing a damage to her water heater.


Also the Commission has stated that although the meter test results are important, standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the Complainant is unable to marshal direct proof that her meter has malfunctioned, she can prove her case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).



Instead of complaining of certain months and years in which the Complainant was overbilled, she proceeded to allege that all of her bills issued by the Respondent from the time she bought the house in 1967 to present were abnormally high.  She did so on the theory that, on September 20, 2005, the Respondent sent her a letter (C-1) indicating that no usage being was recorded on her gas meter, that the Respondent, therefore, had billed her estimated gas bills since 1967, and that all of her bills were high.  



First, the Complainant did not meet the first prong of the Waldron test, because she did not have a prior usage pattern to compare.  Second, the Complainant did not produce any evidence, testimonial or documentary, which would support her allegation that she was overbilled.  Her testimony was of a general nature and contained only assertions.  No matter how honest and strong her assertions are, they cannot form a basis for a finding in her favor.  “Mere bald assertions, personal opinions or perceptions do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).


Finally, the Respondent explained that the letter of September 20, 2005 (C-1) was a routine letter which was sent to a customer when the customer’s meter registers little or no gas 
usage and that the meter therefore needed to be checked.  The letter did not mean that a customer does not use gas at all.  In the Complainant’s situation, all of her bills were based on actual meter readings (PGW Exhibit 1) even the bills, which she said were estimated, of March 16 and April 15, 2005 (C-4, C-2).  The word “Actual” was processed on the second page of these two bills.


About the explosion of the Complainant’s water heater, the Complainant’s son testified that he made three emergency calls to the Respondent, that the Respondent only responded to his third call, and that during the third visit the Respondent caused an explosion to the water heater.  


The Respondent’s records indicate that the Respondent responded to the Complainant’s three emergency calls:  one on February 19, 2005 and two on February 24, 2005. All three visits involved a gas leak inside the house and at the hot heater.   On the third time, the Respondent lighted the water heater’s pilot.  (N.T. 25,57)  The records also indicate that on these occasions the Respondent’s employee made sure that all the leaks were checked and left the house without any incident.  The Respondent also testified that it had instructed Mr. Angelo Wallace to replace the old water heater (over 40 years) and that the water heater exploded because of its old age.    


For the reasons above, I conclude that the Complainant has not carried her burden of proof, showing that she has been overbilled and that the Respondent has caused her water heater to explode.



About the length in which the Complainant has to pay off the amount of her unpaid bills, Section 1405(b) (relating to Length of payment agreements) provides:

*
*
*

   (b)  Length of payment agreements.  -  The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

*
*
*

   (3)  One year for customers with a gross monthly household income level exceeding 250% and not more than 300% of the Federal poverty level.

*
*
*



According to the provisions above, the period over which an overdue balance may be amortized is determined by the income level of a customer.  It states that a customer with a gross monthly household income that exceeds 250% but is less than 300% of the Federal Poverty Guidelines shall have one year to resolve the unpaid balance.



Here, the Complainant’s gross monthly income is $4,016 and is between 250% and 300% of the Federal poverty level.  Therefore, I will direct the Complainant to pay the monthly budget bill when due and a monthly amount calculated to resolve the overdue balance in a one-year period.



Further, the Commission is without authority to order a waiver of any late payment charges levied by a public utility as a result of a delinquent account for customers with a gross monthly income exceeding 150% of the Federal poverty level.  66 Pa. C.S. §1409.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
The Complainant has not carried her burden of proof.  

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Florence M. Ackridge against Philadelphia Gas Works at Docket No. Z-01801064 is dismissed.



2.
That Florence M. Ackridge shall pay to the Philadelphia Gas Works current monthly budget bills and a monthly amount computed to resolve the overdue balance owed to Philadelphia Gas Works over a one-year period, under Section 1405(b) of the Public Utility Code.



3.
That as long as Florence M. Ackridge adheres to the payment schedule stated in this Order, the Philadelphia Gas Works is enjoined from suspending or terminating her gas service, except for valid safety or emergency reasons.



4.
That if Florence M. Ackridge fails to keep the payment schedule stated in this Order, the Philadelphia Gas Works is authorized to suspend or terminate service in accord with Chapter 14 of the Public Utility Code and Chapter 56 of the Commission’s regulations.
Date:

March 8, 2006



____________________________________








Ky Van Nguyen








Administrative Law Judge  

� 	The Respondent did not receive a copy of the complaint’s additional page, which alleged that the Respondent broke her heater and almost caused an explosion in her house.  This additional page was supplied at the hearing.  When asked whether he was surprised by the Complainant’s additional allegation, Counsel for the Respondent responded that he was prepared to meet such allegation.


� 	The Complainant testified that she rented the first floor of her house to Angelo Wallace, but that she did not produce any lease between her and her son.  Further, the Respondent’s field visit of September 2, 2005 (PGW Exhibit 3) indicated that the Complainant’s residence is a house not an apartment.  I believe the Respondent’s testimony.  It is noted that Angelo Wallace managed to obtain a LIHEAP grant of $280 on January 15, 2004 (PGW Exhibits 1 and 4).


� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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