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I.
HISTORY OF THE PROCEEDING



On April 7, 2004, Mr. Pfeifly, AK-7971, and ten other inmates
 filed this Complaint against T-Netix, Inc. and Verizon Select Services, Inc. (VSSI) (collectively, the Respondents) at Docket No. C-20042802 (Pfeifly Complaint).  The Complaint alleged 1) that the calls disconnected, 2) that they were overcharged for service, 3) that service to certain numbers was blocked, 4) that the calls were repeatedly interrupted by taped messages, 5) that there were other noises on the system and 6) there was a lack of service and accountability to the customers.   Notices of the Complaint were served on both Respondents on April 21, 2004.  On June 7, 2004, VSSI filed a Motion to Consolidate this case with the other three cases listed above and its Answer to all Complaints on a consolidated basis.  On October 8, 2005, T‑Netix, Inc. and T‑Netix Telecommunications Services, Inc. (collectively T-Netix) filed their Answer at the Pfeifly docket number only.  VSSI’s Answer denied the material allegations in the all of the Complaints.  The T-Netix Answer denied the material allegations in the Pfeifly Complaint.



On April 16, 2004, Shayne Flood, AK-7986, filed his Complaint (Flood Complaint) against VSSI at Docket No. C-20042852 which contained allegations similar to the Pfeifly Complaint.  Notice of the Complaint was served on VSSI on April 26, 2004.   On June 7, 2004, VSSI filed its Answer to the Flood Complaint as part of the consolidated Answer described above.  



On April 15, 2004, Kevin L. Taylor, DQ-2227, filed his Complaint (Taylor Complaint) against T-Netix, Inc. and VSSI at Docket No. C-20042878 which contained allegations identical to the Pfeifly Complaint.  Notices of the Complaint were served on both Respondents on April 28, 2004.   On June 7, 2004, VSSI filed its Answer to the Taylor Complaint as part of the consolidated Answer described above.  On October 11, 2005, T‑Netix, Inc. and T-Netix Telecommunications Services, Inc. filed their Answer at the Taylor docket number only.  The T-Netix Answer denied the material allegations in the Taylor Complaint.



On April 20, 2004, Felix L. Trevino, EL-6256, filed his Complaint (Trevino Complaint) against T-Netix, Inc. and VSSI at Docket No. C-20042879 which contained allegations identical to the Pfeifly Complaint.  Notices of the Complaint were served on both Respondents on April 28, 2004.   On June 7, 2004, VSSI filed its Answer to the Trevino Complaint as part of the consolidated Answer described above.  On October 11, 2005, T‑Netix, Inc. and T-Netix Telecommunications Services, Inc. filed their Answer at the Trevino docket number only.  The T-Netix Answer denied the material allegations in the Trevino Complaint.



By Prehearing Order, dated September 27, 2004, I gave the parties instructions on how to prepare for the hearing and how to present their cases.  I also granted VSSI’s Motion and consolidated the above captioned cases.  



Initial hearings were scheduled as a series of video conferences on October 22, 2004.  After some postponements, the initial hearings were held by video conferences on July 29, 2005.  Further hearings were held by telephone on October 26, 2005.  Due to the size of the video conference facilities at the prisons and due to the transfer of some of the inmates to other facilities during the pendency of the proceeding, the Complainants were divided into groups for hearings at different times of the day.  At each hearing the Complainants were given the opportunity to present their evidence and were cross-examined.  The Respondents presented their witnesses and exhibits at each of the hearings for each group of inmates.  The inmates all had the opportunity to cross‑examine each of the Respondents’ witnesses.



The record was closed on November 29, 2005.  It included 350 pages of transcript, three exhibits from Mr. Flood and one from VSSI.  No party filed a brief.

II.
FINDINGS OF FACT



In order to provide a hearing for each of the 14 inmates involved in these consolidated cases I decided to organize the inmates in groups of four or five due to space limitations at the prisons.  As a result, the respondent utilities presented their witnesses a total of three times and oriented their presentations towards the inmates who appeared at each session.  There were two group hearings on July 29 and one group on October 26, 2005.  Generally, the Findings of Fact are organized to parallel the group hearings.  One inmate, Mr. Pfeifly, was unable to complete his hearing on July 29 because the building he was in closed before he was able to hear the T-Netix witnesses and cross-examine them.  His hearing was completed on October 26.

A.
July 29, 2005 Hearing

1.
Flood
a. At the time of the July 29 hearing Mr. Flood was incarcerated at State Correctional Institution-Huntingdon (SCI-Huntingdon).  Tr. 8.

b. Mr. Flood experienced some disconnections during his telephone calls.  Tr. 9.

c. Mr. Flood attempted to call certain numbers collect.  Many times those numbers were blocked.  Even after Mr. Flood was informed that the numbers were unblocked, he continued to be unable to call those numbers.  Tr. 9.

d. Mr. Flood experienced recorded messages which interrupted his phone calls and which further reduced the conversation time on his allotted 15 minute calls.  Tr. 10.

e. Mr. Flood did not understand why collect call blocks were put in place and why they were removed.  Tr. 10.

f. Flood Exh. 1 was a Form DC-135A, Inmate’s Request To Staff Member, dated April 20, 2004.  In the subject section, Mr. Flood described his problems with making one phone call per month to his sister for the most recent five months.  He explained that one call was terminated for a three way call attempt, that his sister did not subscribe to a three way calling feature, that during one call there was a two minute period in which he could hear his sister, but she could not hear him and that he was now getting a message that his sister’s number was collect call restricted.  He was advised to file a grievance.  Tr. 10-11.  Flood Exh. 1.

g. Flood Exh. 2 was a Department of Corrections (DOC) Telephone Discrepancy Form, dated July 16, 2004, in which he complained that he had called a particular number the previous week without a problem and that now the number was collect call restricted.  The number specified on the form was not within a Pennsylvania area code.  He asked to know the procedure to get the block removed.  He was advised to call a Verizon 800 number to clear the block.  No person’s name appeared in the T-Netix block.  Tr. 11-12.  Flood Exh. 2.

h. Flood Exh. 3 was a DOC Telephone Discrepancy Form, Dated April 4, 2004, in which he complained that a phone number he called was collect call restricted.  He was advised to call a Verizon 800 number to clear the block.  No person’s name appeared in the T‑Netix block.  Tr. 12-13.  Flood Exh. 3.

i. Flood Exhibit 4 was an article which was not admitted into the record.  Tr. 13-15.  Flood Exh. 4.

j. None of the calls made by Mr. Flood were to numbers inside Pennsylvania.  Tr. 15, 21. 

k. Mr. Flood began experiencing telephone problems in December 2003.  Tr. 15-16.

2.
Trevino
a. At the time of the July 29 hearing Mr. Trevino was incarcerated at SCI‑Huntingdon.  Tr. 24.

b. Mr. Trevino experienced recorded messages which interrupted his phone calls and which further reduced the conversation time on his allotted 15 minute calls.  Tr. 26‑27, 29.

c. One of the phone numbers on Mr. Trevino’s authorized list was to his family in Puerto Rico.  He was no longer able to make collect calls to that number without his family establishing an account and paying in advance.  Tr. 26-27.

d. About eight of the ten preauthorized numbers on Mr. Trevino’s account were for numbers inside Pennsylvania.  Tr. 27-28.

e. Mr. Trevino began experiencing problems with his calls in November or December 2003.  Tr. 28.

3.
Brown

a. At the time of the July 29 hearing Mr. Brown was incarcerated at SCI‑Huntingdon.  Tr. 31.

b. Mr. Brown experienced recorded messages which interrupted his phone calls and which further reduced the conversation time on his allotted 15 minute calls.  Tr. 32.

c. At the time of the hearing Mr. Brown did not call any numbers in Pennsylvania.  Tr. 32.

d. Mr. Brown was concerned that the rates for the calls were higher than the rates paid in federal prisons.  Tr. 33-34.

e. Mr. Brown experienced disconnections during his telephone calls when his family lived in Pennsylvania.  Tr. 34-35.

f. Mr. Brown began experiencing problems with disconnecting his calls and blocked calls in December 2001.  Tr. 36, 42-43.

g. Mr. Brown experienced blocked phone lines when he tried to place collect calls to his friends and family.  Tr. 36-38.

h. If Mr. Brown was disconnected during a phone call, he would call back and pay another connection fee.  Tr. 40.

4.
Cunningham

a. At the time of the July 29 hearing Mr. Cunningham was incarcerated at SCI‑Huntingdon.  Tr. 46.

b. None of the calls made by Mr. Cunningham were to numbers inside Pennsylvania.  Tr. 46.

c. Mr. Cunningham was concerned about the recorded messages which interrupted his phone calls.  Tr. 47.

d. Mr. Cunningham experienced disconnections during his telephone calls.  If there were only a few minutes left in his allotted 15 minute calls, he would not place the call again.  If there were several minutes left in his allotted 15 minute calls, he would place the call again.  Tr. 47.

e. Mr. Cunningham began experiencing problems with disconnecting his calls and blocked calls in the end of 2002.  Tr. 47.

5.
Kautz

a. At the time of the July 29 hearing Mr. Kautz was incarcerated at SCI‑Huntingdon.  Tr. 49.

b. Mr. Kautz experienced disconnections during his telephone calls.  Tr. 49 50.

c. Mr. Kautz experienced episodes where he was required to repeatedly dial a collect call number before the call would be connected.  Tr. 50.

d. All of Mr. Kautz’s authorized telephone numbers were within Pennsylvania.  Tr. 51.

6
VSSI Response To Flood, Trevino, Brown, Cunningham and Kautz
a. Ms. Breslin appeared as witness for VSSI.  She was the employed by Verizon-Pennsylvania, Inc. (VZ-PA) as the product manager for the Corrections Product Line Management Team.  Tr. 56.

b. VZ-PA had the contract to provide telecommunications services to all Department of Corrections (DOC) facilities throughout the state.  Tr. 56.

c. VZ-PA provided dial tone lines and local and intraLATA services.  Tr. 56.

d. VZ-PA subcontracted with VSSI (a VZ-PA affiliate) for long distance service and phone services in areas not covered by VZ-PA territory.  Tr. 56.

e. VZ-PA also subcontracted with T-Netix (or Securus) to provide the inmate telephone system and the software to run the call control system.  Tr. 56.

f. VZ-PA also subcontracted with ShawnTech which provided site administrators and PIN administration at the facilities.  Tr. 56.

g. As part of the security requirements for the DOC contract, VZ-PA provided a telephone system 1) that only allowed the inmates to dial preapproved numbers, 2) that monitored and recorded all calls, 3) that did not permit a caller to use a three way calling feature and 4) that did not allow the parties to an inmate call to make a three way call.  Tr. 57.

h. As part of the security requirements certain announcements were played at the beginning and throughout the calls.  With respect to the initial message, the called party would be told 1) that the inmate was on hold, 2) that the call was coming from SCI-Huntingdon, 3) that the call was subject to monitoring and recording, 4) that custom calling features were not permitted 5) that the cost of the call was so many dollars and cents and 6) that the called party must accept the call before the connection would be completed.  This message lasted about 18 seconds.  Tr. 57-58, 66.

i. After the initial message was played the called party was required to push a button or speak to accept the call.  Tr. 66.

j. After the initial message was played, the DOC required that a maximum of three more overlay messages be played at random that informed the parties that the call came from a correctional institution and was subject to recording and monitoring.  During these messages the conversation was preempted.  Tr. 58, 66-67, 136.

k. After the call was accepted, two messages played near the end of the call which told the parties that there was one minute left and then another which said there was 15 seconds left in the call.  Tr. 58, 67. 

l. Neither the inmate nor the called party paid for the time used for initial message.  The charges began only after the call was accepted.  Tr. 67, 82.

m. VSSI was not permitted to remove the messages which interrupted the conversations because they were required by the DOC.  Tr. 67-68.

n. The inmates had the ability to make a collect call or a prepaid one.  Tr. 58.

o. In order to make a prepaid call, the inmate must establish an account at the prison commissary.  The inmate and family members could make deposits into the account.  Tr. 58.

p. The DOC required VZ-PA to use a system which disconnected calls when it received a signal which it interpreted as a three way or call forwarding attempt.  Tr. 59.

q. Three way calling is offered by VZ-PA both as a monthly service or an individual basis.  Tr. 59-60.

r. VSSI Exhibit 1 Revised was a document which showed the three way call terminations for the named Complainants in this case.  Tr. 60-62.  VSSI Exh. 1.

s. According to VSSI Exh. 1, inmates Brown, Carl and Ort did not experience any disconnections (for calls within Pennsylvania) due to three way call attempts for the period August 1, 2003 through July 10, 2005.  Tr. 62.  VSSI Exh. 1.

t. According to VSSI Exh. 1, the Complainants made a total of 1517 calls in the period August 1, 2003 through July 10, 2005.  The average length of the calls was 13 minutes.  The total number of three way disconnections was 60 which were approximately 4% of the total calls made.  Tr. 62.  VSSI Exh. 1. 

u. The sensitivity of the inmate call control system was adjustable.  At the time of the July 29 hearing, the setting for SCI-Huntingdon was normal (or average among the correctional institutions).  At the request of the DOC, T-Netix (now known as Securus) could change the setting.  Tr. 62‑63.  

v. With respect to Mr. Cunningham’s account, VSSI records showed that he used his prepaid account for the majority of his calls and that 95% of his calls lasted the maximum 15 minutes in length.  Tr. 64.

w. If an inmate chose to use his prepaid account to pay for a call at a time when there was no or very little money in his account, the system would generate a message which informed the inmate that there were insufficient funds in the account.  Tr. 64‑65.

x. VSSI records showed that of 16 intrastate calls made by Mr. Cunningham only one was coded as disconnected due to a three way calling attempt.  Tr. 65.

y. The DOC had a written policy which set forth a grievance procedure for seeking a remedy to Automated Inmate Telephone System (AITS) malfunctions.  The procedure was set forth in DC ADM818.  Appended to the policy was a Discrepancy Form which inmate would complete and turn into the DOC unit manager.  According to the policy, the unit manager would forward it to the ShawnTech site administrator at SCI‑Huntingdon.  The site administrator would research the issue and try to clear the complaint.  If the site administrator was unable to clear it, he/she would escalate it to the Verizon Solutions Center which would try to troubleshoot the problem or involve Securus, if needed.  After the complaint was cleared, the Discrepancy Form would be completed and returned to the inmate.  Tr. 71-74, 83-84.

z. The site administrators were not required to sign the Discrepancy Form before it was returned to the inmate.  Tr. 73-74.

aa. The “800” number at the bottom of Discrepancy Form (Flood Exh. 2) was for the T-Netix Service Center which answered collect call complaints on behalf of Verizon.  Tr. 74-75.

ab. T-Netix stopped rendering interLATA collect call and calling card services to the DOC in August 2003.  Tr. 75-77. 

ac. The inmates (using prepaid accounts) or the called party (using a collect call) paid for the time used to play all message after the call was accepted.  Those messages consume a total of 15 seconds in a 15 minute call.  Tr. 82.

ad. If, as a result of investigating an inmate Discrepancy Form, an inmate was entitled to a refund in his prepaid account, Verizon would provide a credit to the account.  Tr. 87.

ae. If, as a result of investigating an inmate Discrepancy Form for a collect call, the called party was entitled to a refund, the refund would be made through the called party’s local telephone company.  Tr. 87.

af. The Securus telephone system provides a termination code for each call.  The code was able to distinguish between a three way call attempt, the expiration of the 15 minute allotted time or a hang up by one of the called parties.  Tr. 88.

ag. VSSI Exh. 1 only reflected three way call attempts.  Tr. 89.

ah. Mr. Ries appeared as a witness for VSSI.  He was a business specialist who managed the Inmate Services Program.  Tr. 94.

ai. VSSI carried calls from the Pennsylvania DOC locally, intraLATA, interLATA and interstate.  Tr. 96.

aj. All of the rates for the different calls carried by VSSI were contained in tariffs approved by this Commission.  Tr. 96.

ak. The rates for local and intraLATA inmate collect calls and prepaid calls varied by location.  The maximum rate for these calls (both collect and prepaid) was a $2.00 surcharge and $.20 per minute.  The maximum cost for a 15 minute call was $5.00.  Tr. 96, 99.

al. The cost of interLATA inmate collect calls terminating within Pennsylvania was a $2.50 surcharge and $.27 per minute.  The maximum cost for a 15 minute call was $6.55.  Tr. 96.

am. The cost of an interstate inmate collect call was a $3.50 surcharge and $.55 per minute.  The maximum cost for a 15 minute call was $11.75.  Tr. 96.

an. The cost of using a VSSI public payphone to make the same collect calls was higher.  For example, the cost of making an interLATA call was a $3.99 surcharge and $.59 per minute.  The maximum cost for a 15 minute call was $12.84.  Tr. 97.

ao. The cost of interLATA inmate prepaid calls terminating within Pennsylvania was a $2.25 surcharge and $.22 per minute.  The maximum cost for a 15 minute call was $5.55.  Tr. 99-100.

ap. Mr. Williams appeared as witness on behalf of Verizon as a Senior Staff Consultant.  He was also the former manager of the Verizon Corrections Solution Center.  As the manager, he was responsible for the nationwide technical assistance center for inbound trouble ticket calls from Verizon Correctional facilities.  Tr. 111, 115.

aq. The telephone discrepancy system which was used to address phone problems was also used to report service related difficulties.  Tr. 112.

ar. Starting with the Verizon owned facilities, a Verizon cable would enter the building and go to a demarcation point in the prison building.  At that point a customer owned cable would take the signal to the T-Netix call control center.  From the T‑Netix center the signal would pass through a switch (similar to a PBX) and go to a cross-connect block or cabling to the different buildings.  Tr. 112.

as. The phone sets used by the inmates were made of metal and the cords were covered in armor.  Tr. 113.

at. In the two years preceding the hearing, none of the complainants had sent in complaints about the service which were passed to the Verizon Corrections Solution Center.  Tr. 113.

au. The Solution Center had received 56 reports from SCI‑Huntingdon in the last two years.  About 12 of the service tickets were closed because there was no trouble found.  About 35 of the tickets were about physical damage to the phones, static on the line, broken wiring and other general service issues.  Nine or ten calls involved vendor equipment.  All service tickets were closed out.  Tr. 114.

av. The Center performed line tests on the lines serving SCI‑Huntingdon on July 26 and 27.  No problems were found.  Tr. 114.

aw. Telephone issues which could not be resolved by the site administrators were sent to the Solution Center.  Issues which could not be resolved by the Solution Center were sent to T-Netix.  Tr. 115.

7.
T-Netix Response To Flood, Trevino, Brown, Cunningham and Kautz
a. Ms. Carpentar testified on behalf of T-Netix.  She was the Customer Service Manager.  Tr. 120.

b. T-Netix stopped providing telephone message carrying service to SCI‑Huntingdon in August 2003.  Tr. 120.

c. Inmates Trevino, Brown and Cunningham used a prepaid commissary account to pay for their telephone calls.  Tr. 120.

d. T-Netix used a software which provided a termination code for the end of each inmate phone call.  Tr. 121.

e. The inmates who alleged that their calls were improperly disconnected failed to provide sufficient information (i.e. a telephone number or time period) to identify which calls were problematic.  Tr. 121-122.

f. T-Netix records for inmate Brown showed that he had one call which terminated in Pennsylvania and which was disconnected due the detection of three way calling.  Tr. 122.

g. T-Netix records for inmate Kautz showed that he had calls which terminated in Pennsylvania one of which was disconnected due the detection of three way calling.  Tr. 122.

h. T-Netix records for inmate Cunningham showed that he had one call which terminated in Pennsylvania and which was disconnected due the detection of three way calling.  Tr. 122-123.

i. T-Netix records for inmate Trevino showed that he had calls which terminated in Pennsylvania five of which were disconnected due the detection of three way calling.  Tr. 123.

j. At the time of the July 29 hearing, T-Netix did not provide on site administration to the inmate telephone system.  It only provided technical support.  Tr. 123.

k. T-Netix provided on site administration to itself through August 2003.  It continued to render on site administration until ShawnTech was able to take over in June 2004.  Tr. 123-124.

l. While T-Netix rendered inmate telephone service, the DOC used the same telephone problem reporting system as described by the VSSI witness.  Tr. 124.

m. According to T-Netix records, only four of the total complainants had in-state telephone numbers which were subject to collect call restrictions.  Tr. 125.

n. During the period ending in August 2003 when T-Netix was providing inmate service, the recipient of an inmate collect call was required to have a billing mechanism in place to make sure the calls were paid for and that T-Netix received the money.  The called party had two possibilities:  The first format was that the party’s local telephone company had an agreement with T-Netix to collect the collect call charges and remit the money to T-Netix.  The second was that, if there was no agreement between T‑Netix and the local phone company, the called party was required to set up a direct billing account with T-Netix.  If there was no agreement between the local company and T-Netix and no T-Netix direct bill account, the telephone number would be collect call blocked by T‑Netix.  If there was an agreement between T-Netix and the local company, the local company could place a collect call block on the line for reasons unrelated to T‑Netix.  Tr. 126-127.

o. At the time of the July 29 hearing, T-Netix continued to render inmate billing services to Verizon as a subcontractor.  Tr. 127-128.

p. T-Netix continued to impose credit limits on direct bill collect call accounts.  Tr. 129.

q. Mr. Batts testified on behalf of T-Netix.  Mr. Batts was a Tech Level 4 for Securus Technologies.  Tr. 135.

r. At the direction of the DOC, T-Netix equipment played the same recorded message during the inmate call a maximum of three times.  The recording informed the parties that the call had originated at a prison and was subject to recording and monitoring.  Tr. 136.

s. T-Netix was not permitted to change the recording or the number of times it was played unless directed by the DOC.  Tr. 136.

t. At the direction of the DOC, T-Netix was required to provide a system which would detect the use of custom calling features and disconnect the calls.  The system would also detect the use of the keypad or touching the digits which also would disconnect the call.  Tr. 137.

u. The system would detect and disconnect a call 1) when the called party answered a call waiting tone, 2) when the called party attempted to use the three way calling feature, 3) when the called party played with the receiver, 4) when the inmate played with the switch hook or touched the buttons.  Tr. 137.

v. The DOC had not requested that Securus change the sensitivity settings at SCI‑Huntingdon.  Tr. 139.

w. The Securus system used a “click” technology which would register an attempted three way call, code the noise as three way call attempt and disconnect the call, even if the noise was not a three way call.  Tr. 139.

x. Mr. Batts conceded that it would also be possible for the system to detect a fire alarms signal, code it as a three way call attempt and disconnect the call.  Tr. 140.

y. Mr. Batts conceded that the system could possibly detect an independent intercom system, code it as a three way call attempt and disconnect the call.  Tr. 142, 147.

8.
Pfeifly
a. At the time of the July 29 hearing Mr. Pfeifly was incarcerated at the State Correctional Institution Rockview (SCI-Rockview). Tr. 154.

b. During his telephone calls starting in December 2002, Mr. Pfeifly experienced some call disconnections.  Tr. 154, 157.

c. Mr. Pfeifly believed that the cost of the calls was too high and targeted to prisoners and their families.  Tr. 154, 157.

d. Starting in December 2002, when Mr. Pfeifly tried to dial some of his authorized numbers, he had experienced collect call blocks.  Tr. 154, 157.

e. During his telephone calls starting in December 2002, he experienced recorded messages which preempted his telephone conversations.  Mr. Pfeifly was concerned that he was paying (or the called party was paying) for the time used for these interruptions.  Tr. 154-155, 157.

f. During his conversations starting in December 2002, there were other noises on the line (e.g. static or bleed over of other conversations (including system instructions in Spanish)).  Tr. 155, 157, 161‑162.

g. He explained that there was a lack of service and accountability for the consumer and that the DOC complaint system did not work.  Tr. 155, 162-163.

h. Mr. Pfeifly had 15 approved numbers on his telephone list.  Only one of them was a number outside of Pennsylvania.  Tr. 157.

i. Mr. Pfeifly used both prepaid and collect call formats to call the numbers on his list.  Tr. 158.

j. The phone number in Michigan was blocked at the time of the hearing and had been blocked in the past.  Tr. 158.

k. Mr. Pfeifly claimed he had once experienced blocks on all the numbers on his list at the same time.  Only the Michigan number was blocked at the time of the hearing.  Tr. 158, 164.

l. Mr. Pfeifly found the three recorded announcements (that the call was from a prison and subject to recording and monitoring) which preempted his conversations to be annoying and unnecessary.  Tr. 158.

m. Mr. Pfeifly did not object to the final two announcements (one minute left and 15 seconds left).  Tr. 160.

n. Mr. Pfeifly concluded that the prepaid rates were too high when he compared them to the advertised rates for purchased calling cards.  Tr. 161.

o. Mr. Pfeifly presented no testimony about the dates (or even the months and years) of the disconnections and no telephone bills from his family which demonstrated that they did not have custom calling features.

9.
Rudolph
a. At the time of the July 29 hearing, Mr. Rudolph was incarcerated at SCI‑Huntingdon.  Tr. 166.

b. When Mr. Rudolph used his prepaid account to call his mother in Lock Haven, he experienced disconnections.  As recently as July 16, he was disconnected within the first minute of his conversation and was required to redial to establish a new connection.  He did not have that problem when he called collect.  Tr. 166, 168-169.

c. Mr. Rudolph experienced one disconnection each when he had called his sister and daughter.  Tr. 166.

d. Mr. Rudolph normally called only his mother, sister and daughter who all live in Pennsylvania.  Tr. 166-167.

e. Mr. Rudolph did not like the call overlays which preempted his conversations to announce that the calls were from a prison and subject to recording and monitoring.  He did not object to the announcements which told the parties there was one minute (and then 15 seconds) left on the call.  Tr. 167.

f. Mr. Rudolph’s mother had a portable phone.  Tr. 167.

g. The disconnected call to his sister occurred on July 17, 2005.  Tr. 169.

h. The last call he made to his daughter was disconnected because his granddaughter pushed a button to end the call.  He did not blame the phone system for that disconnection.  Tr. 168.

10.
Carl
a. At the time of the July 29 hearing, Mr. Carl was incarcerated at SCI-Huntingdon.  Tr. 171.

b. During the last couple of years Mr. Carl was disconnected two or three times.  These calls were collect calls.  He had not had the problem recently.  Tr. 171.

c. Mr. Carl only called collect.  Tr. 171.

d. Mr. Carl had ten authorized numbers on his call list.  Of those ten, he normally only called three of those numbers.  All of the numbers on the list were located in Pennsylvania.  Tr. 171-172.

e. Mr. Carl had not experienced any blocked calls.  Tr. 172.

f. Mr. Carl did not like the interruptions to his calls when security announcements informed the parties to the call that the call was from a prison and subject to recording and monitoring.  Tr. 173.

11.
Gordon
a. Mr. Gordon experienced disconnected calls starting approximately in 2004.  Tr. 175.

b. Mr. Gordon only made collect calls.  Tr. 175.

c. Mr. Gordon had 15 numbers on his approved call list.  All of the numbers were to Pennsylvania locations.  Tr. 175.

d. Mr. Gordon did not like the interruptions to his calls when security announcements informed the parties to the call that the call was from a prison and subject to recording and monitoring.  Tr. 176-177.

12.
Ort

a. At the time of the July 29 hearing, Mr. Ort was incarcerated at SCI‑Huntingdon.  Tr. 178.

b. Mr. Ort did not like the interruptions to his calls when security announcements informed the parties to the call that the call was from a prison and subject to recording and monitoring.  Tr. 179.

c. Mr. Ort had three authorized numbers on his call list.  Of those three, two of the numbers on the list were located in Pennsylvania.  Tr. 180.

d. When he tried to call his family in Ohio (an approved call on his call list) in January or February 2005, Mr. Ort had experienced calls which were rejected because they were “not authorized.”  If he tried the same number at a later time his call would be completed some of the time.  Tr. 180-182.

e. All of his calls were to the Ohio telephone number.  He had not made an in state call since 2002.  Tr. 183.

13.
Smeal
a. At the time of the July 29 hearing, Mr. Smeal was incarcerated at SCI‑Huntingdon.  Tr. 183.

b. Mr. Smeal had experienced calls made to his mother’s and brother’s numbers in which the called party tried to accept the call, but the connection was not being made.  Tr. 184.

c. When his family was unable to accept the calls, he would wait a day or two and call again.  Tr. 184.

d. There were about eight to ten numbers on Mr. Smeal’s approved call list.  All of the numbers were for Pennsylvania locations.  Tr. 184-185.

e. Mr. Smeal did not like the interruptions to his calls when security announcements informed the parties to the call that the call was from a prison and subject to recording and monitoring.  Tr. 185.

f. In addition to his mother, Mr. Smeal called his three brothers and his sister.  He had not talked to his brothers and sister during the year before the hearing.  Tr. 185‑186.

g. Mr. Smeal had not experienced collect call blocks.  Instead, he encountered calls which could not be accepted.  Tr. 186.

14.
VSSI Response To Pfeifly, Rudolph, Carl, Gordon, Ort and Smeal

a. Ms. Breslin testified on behalf of Verizon as the Manager of the Corrections Product Line Management Team.  Tr. 187-188.

b. Verizon Pennsylvania, Inc. provided the inmate calling system for DOC facilities (including the security features to monitor and record conversations and to prevent call forwarding etc.) throughout Pennsylvania.  Tr. 189-190.

c. At the time of the July 29 hearing, VZ-PA provided local and intraLATA service, and its affiliate, VSSI, provided long distance service.  Tr. 189.

d. T-Netix or Securus was a subcontractor which provided the inmate call control system and its software.  Tr. 189.

e. ShawnTech was a subcontractor which provided site administrators at the prisons who also did Personal Identity Number (PIN) administration.  Tr. 189.

f. As part of the security requirements certain announcements were played at the beginning and throughout the calls.  The announcement at the beginning of the call informed the called party that the call was coming SCI-Huntingdon, that it was subject to monitoring and recording, that using custom calling features would disconnect the call, that the call would cost a given amount and that the called party must  accept the call before the connection would be completed.  Tr. 190-191, 212.

g. After the call was accepted, an overlay message was played at random two or three times which reminded the parties that the call was subject to monitoring and recording and that the call originated at a prison.  The overlays preempted the conversations and lasted about five seconds each.  Tr. 191.

h. After the call was accepted, two messages played near the end of the call which told the parties that there was one minute left and then another which said there was five [sic] seconds left in the call.  Tr. 191.

i. The inmates have the ability to make a collect call or a prepaid one.  Tr. 190, 200.

j. The DOC required VZ-PA to use a system which disconnected calls when it received a signal which it interpreted as a three way call attempt.  Tr. 191, 203.

k. Three way calling is offered by VZ-PA both as a monthly service or an individual basis.  Tr. 192.

l. VSSI Exh. 1 Revised was a document which showed the three way call terminations for the Complainants during the period August 1, 2003 through July 10, 2005.  Tr. 193-194.  VSSI Exh. 1.

m. According to VSSI Exh. 1, the Complainants made a total of 1517 calls in the period August 1, 2003 through July 10, 2005.  The average length of the calls was 13 minutes.  The total number of three way disconnections was 60 which were approximately 4% of the total calls made.  Tr. 194.  VSSI Exh. 1.

n. According to VSSI Exh. 1, Mr. Gordon made 115 in state calls which averaged 13 minutes in length.  He experienced four three way call disconnections.  Tr. 193-194.  VSSI Exh. 1.

o. According to VSSI Exh. 1, inmates Brown, Carl, Flood and Ort did not experience any three way call disconnections.  Tr. 195.  VSSI Exh. 1.

p. The sensitivity of the inmate call control system was adjustable.  At the time of the July 29 hearing, the setting for SCI-Huntingdon was normal (or the factory default).  At the request of the DOC the setting could be changed.  Tr. 195, 204.

q. VZ-PA records for the period September 7, 2003 through July 10, 2005 indicated that there was no time when all of Mr. Pfeifly’s authorized numbers were blocked at the same time.  Tr. 195.

r. VZ-PA records indicated that of the four disconnected calls listed for Mr. Pfeifly, two of the disconnections involved a number which had subscribed to call waiting.  Tr. 195-196.

s. VZ-PA records indicated that all four of the three way call disconnections for Mr. Gordon were associated with his calls to his cousin.  Tr. 196‑197.

t. VZ-PA records indicated that Mr. Ort had no in state calls disconnected for three way call attempts.  In 2004, there were two three way call attempt disconnections for out of state calls.  Tr.  198.

u. VZ-PA records indicated that in the last two years Mr. Smeal only called two numbers which were identified as his father and a brother.  Tr. 198.

v. Neither the inmate nor the called party paid for the time used for initial 18 second message.  The charges began only after the call was accepted.  Tr. 199, 205.

w. The inmates (using prepaid accounts) or the called party (using a collect call) paid for the time used to play all message after the call was accepted.  Those messages consumed a total of 15 seconds in a 15 minute call.  Tr. 199, 205.

x. VSSI was not permitted to remove the messages which interrupted the conversations because they were required by the DOC.  Tr. 199-200.

y. The DOC has a written policy which set forth a grievance procedure for seeking a remedy to Automated Inmate Telephone System malfunctions.  The procedure was set forth in DC ADM818.  Appended to the policy was a Discrepancy Form which inmate would complete and turn into the DOC unit manager.  According to the policy, the unit manager would forward it to the ShawnTech site administrator at SCI‑Huntingdon.  The site administrator would research the issue and try to clear the complaint.  If the site administrator was unable to clear it, he/she would escalate it to the Verizon Solutions Center which would try to troubleshoot the problem or involve Securus, if needed.  After the complaint was cleared, the Discrepancy Form would be completed and returned to the inmate.  Tr. 200-201.

z. If the called party responded to a call waiting feature during an inmate call, the AITS will disconnect the call.  Tr. 205.

aa. Although not as part of her usual business routine, Ms. Breslin did occasionally see inmate official telephone complaint forms.  Tr. 207.

ab. VZ-PA records indicated that two of the VZ-PA customers called by Mr. Rudolph subscribed to call waiting.  The records further showed that of the 14 calls disconnected as three way call attempts by the AITS for Mr. Rudolph, 11 of the calls were received by a customer(s) who subscribed to three way calling.  Tr. 210.

ac. Mr. Reis testified on behalf of VSSI as a Business Specialist who worked as the manager of the Inmate Services Program.  Tr. 214.

ad. VSSI carried local intraLATA, interLATA and interstate calls for the DOC.  The rates charged for these services were tariffed and approved by the Commission.  Tr. 215.

ae. The rates for local and intraLATA inmate collect calls and prepaid calls varied by location.  The maximum rate for these calls (both collect and prepaid) was a $2.00 surcharge and $.20 per minute.  The maximum cost for a 15 minute call was $5.00.  Tr. 215.

af. The cost of interLATA inmate collect calls terminating within Pennsylvania was a $2.50 surcharge and $.27 per minute.  The maximum cost for a 15 minute call was $6.55.  Tr. 215-216.

ag. The cost of an interstate inmate collect call was a $3.50 surcharge and $.55 per minute.  The maximum cost for a 15 minute call was $11.75.  Tr. 216.

ah. The cost of interLATA inmate prepaid calls terminating within Pennsylvania was a $2.25 surcharge and $.22 per minute.  The maximum cost for a 15 minute call was $5.55.  Tr. 216.

ai. The cost of an interstate inmate prepaid call was a $3.00 surcharge and $.45 per minute.  The maximum cost for a 15 minute call was $9.75.  Tr. 216.

aj. The cost of using a VSSI public payphone to make the same collect calls was higher.  For example, the cost of making an interLATA call was a $3.99 surcharge and $.59 per minute.  The maximum cost for a 15 minute call was $12.84.  Tr. 216, 221.

ak. VSSI records indicate that for the period August 2003 through July 2005, Mr. Pfeifly attempted to make 317 collect calls.  Of those calls 19 were blocked.  One of the numbers had been blocked by the local exchange carrier.  One other number was blocked temporarily because there was no response from the Line Information Data Base (LIDB).  Two other numbers had been blocked in the more recent past, but there was no documented reason for the blockage.  Tr. 217-218, 224-225.

al. The VSSI rates quoted above had not changed since the start of VSSI service in August 2003.  Tr. 220.

am. Verizon data could demonstrate whether a phone number was currently blocked and what the reason the blockage was.  The data could also identify whether a particular number could have been blocked in the past, but could not always retrieve a reason for the past blockage.  Tr. 225.

an. Mr. Williams was a Verizon Senior Staff Consultant and the former Manager of the Verizon Corrections Solutions Center.  Tr. 228.

ao. Verizon-owned cables (carrying dial tone) would be run into a correctional facility and hit a demarcation point.  From the demarcation point customer owned cables would go to the main telephone room where it would be connected the call control system which was run by T-Netix.  From that point the internal cable would go to cross-connect blocks which would be connected to the other buildings or housing units and the individual phones.  Tr. 229‑30.

ap. The phone sets used by the inmates were made of metal with a metal reinforced handset.  Tr. 230.

aq. For the two years preceding the hearing, Verizon had received 56 reports of problems at SCI-Huntingdon.  Of the total reports, 35 were service related issues.  Tr. 231.

ar. Verizon tested the lines serving SCI-Huntingdon on July 26 and 27, 2005.  The lines tested okay.  Tr. 231-232.

as. Verizon did not test the lines at SCI-Rockview.  Tr. 234.

at. According to the terms of the contract between VZ-PA and the DOC approximately 47% of the revenue from the AITS was returned to the DOC.  Tr. 236‑237.

au. After the completion of the testimony from VSSI and Verizon witnesses, inmates Rudolph, Carl, Gordon, Ort and Smeal voluntarily left the hearing room.  Tr. 239.

av. The T-Netix testimony demonstrated an on-going dilemma with the AITS.  On the one hand, it was able to identify the attempted use of custom calling features and disconnect the call.  On the other hand, it also mistakenly classified a variety of other harmless noises as three way call attempts and disconnected the calls.

aw. The fact that the AITS would make these errors undermined the credibility of the codes it recorded for each call termination.

15.
T-Netix Response To Pfeifly, Rudolph, Carl, Gordon, Ort and Smeal
a. Ms. Carpenter appeared as a witness for Securus Technologies (formerly T‑Netix).  She was the Customer Service Manager.  Tr. 242-243.

b. T-Netix stopped providing telecommunications services to SCI‑Huntingdon in August 2003.  Tr. 243.

c. According to T-Netix records prior to August 2003, Mr. Ort did not make any telephone calls to numbers in Pennsylvania.  Tr. 244.

d. According to T-Netix records prior to August 2003, Mr. Smeal did not encounter any call blocks or collect call restrictions on numbers he dialed from SCI‑Huntingdon.  Tr. 244.

e. According to T-Netix records prior to August 2003, Mr. Carl did not encounter any call blocks or collect call restrictions on numbers he dialed from SCI‑Huntingdon.  Tr. 245.

f. According to T-Netix records prior to August 2003, Mr. Gordon did not encounter any call blocks or collect call restrictions on numbers he dialed from SCI‑Huntingdon.  Tr. 245.

g. According to T-Netix records prior to August 2003, there was no record of a disconnection due to a system malfunction for any of the inmates’ (Ort, Rudolph, Smeal, Carl or Gordon) prepaid accounts at SCI‑Huntingdon.  Tr. 245.

h. According to T-Netix records prior to August 2003, there was no record of a disconnection due to a system malfunction for any of the inmates’ (Ort, Rudolph, Smeal, Carl or Gordon) collect calls at SCI‑Huntingdon.  Tr. 245-246.

i. According to T-Netix records prior to August 2003, there was one record of a disconnection due to three way call detection for inmate Gordon at SCI‑Huntingdon.  Tr. 246.

j. According to T-Netix records prior to August 2003, there was one record of a disconnection due to three way call detection for inmate Rudolph at SCI‑Huntingdon.  Tr. 246.

k. According to T-Netix records prior to August 2003, there was one record of a disconnection due to three way call detection for inmate Pfeifly at SCI‑Huntingdon.  Tr. 246-247.

B.
October 26, 2005 Hearing

1.
McCaslin
a. At the time of the October 26 hearing Mr. McCaslin was incarcerated at SCI‑Huntingdon.  Tr. 260.

b. Mr. McCaslin had experienced disconnections within four or five months prior to the hearing talking with his parents who live in Pennsylvania.  The disconnection problem started in 2004 and occurred mostly on calls to his parents.  Tr. 260-261.

c. Mr. McCaslin’s parents had both a cordless and hard line phone.  Tr. 262.

d. Mr. McCaslin did not like the interruptions to his calls when security announcements informed the parties to the call that the call was from a prison and subject to recording and monitoring.  Mr. McCaslin believed that these interruptions occurred four times during his calls.  Tr. 262-263.

e. Mr. McCaslin made only collect calls.  Tr. 263.

f. Mr. McCaslin had experienced call blocks on his parents’ phone number and his sister-in-law’s number.  Tr. 263.

g. Mr. McCaslin usually called his parents once a week and his sister‑in‑law every couple months.  Tr. 263.

h. Mr. McCaslin thought the cost of collect calls was too high.  Tr. 264.

i. Mr. McCaslin’s parents lived in Westfield, Pennsylvania which was about 160 miles from Huntingdon.  It cost $5.00 to call his parents collect for a 15 minute call.  Tr. 264-265.

j. The cost of calling Mr. McCaslin’s sister-in-law collect was a little more than $8.00 for a 15 minute call.  Tr. 264.

k. Mr. McCaslin had call blockage problems starting in early to mid 2004.  Tr. 265.

l. At the time of the October 26 hearing, there were no blocks on Mr. McCaslin’s authorized call list.  Tr. 267.

2.
Taylor

a. At the time of the October 26 hearing, Mr. Taylor was incarcerated at SCI‑Huntingdon.  Tr. 268.

b. Mr. Taylor had experienced disconnections on occasion.  He remembered being disconnected twice from his father.  He also remembered being disconnected three times from his girlfriend’s cell phone.  Tr. 269, 276, 278, 280.

c. Mr. Taylor did not like the interruptions to his calls when security announcements informed the parties to the call that the call was from a prison and subject to recording and monitoring.  Mr. Taylor thought the announcements were made four or five times in one call.  Mr. Taylor was also aware that there were two other announcements (one minute/15 seconds) which preempted his conversations as well.  Tr. 271-272.

d. Mr. Taylor began experiencing the disconnections when the inmates were first allowed to buy prepaid minutes around the end of 2002 and start of 2003.  Tr. 273.

e. In the past Mr. Taylor used prepaid minutes to make his calls.  However, he lost his job at the prison and was unable to buy minutes to call his family.  Most recently, he called his family collect once a month.  Tr. 273.

f. Mr. Taylor experienced collect call blocks while trying to call his family as recently as March and June or July 2005.  Tr. 274, 278-279.

g. Mr. Taylor had about 12 or 13 numbers on his preapproved call list.  Two of those numbers were for out of the state calls.  Tr. 275-276.

h. The last disconnection Mr. Taylor remembered was during a phone call with his father September or October 2004.  Tr. 277.

i. When Mr. Taylor experienced a disconnection, there was a message which said custom calling features were not permitted.  Mr. Taylor acknowledged that his father had call waiting, but explained that his father was not using it when the disconnection occurred.  Tr. 277-278.

j. Mr. Taylor was unable to call his girlfriend’s cell phone number collect.  Tr. 279‑280.

k. Mr. Taylor concluded that the disconnected telephone calls were not due to custom calling features because the disconnections occurred without warning or comment from his father or girlfriend (both of whom he expected would have told him to wait a minute.)  Tr. 280.

3.
Simon
a. Mr. Simon received prior notice of the October 26 hearing.

b. Mr. Simon did not appear for the hearing

c. Mr. Simon offered no excuse for his absence.

4.
VSSI Response To McCaslin and Taylor
a. Ms. Breslin testified on behalf of Verizon as the Manager of the Corrections Product Line Management Team.  Tr. 282.

b. At the time of the October 26 hearing, VZ-PA provided local and intraLATA service, and its affiliate, VSSI, provided long distance service.  Tr. 283.

c. T-Netix or Securus was a subcontractor which provided the inmate call control system and its software.  Tr. 283

d. ShawnTech was a subcontractor which provided site administrators at the prisons.  Tr. 283.

e. As part of the security requirements certain announcements were played at the beginning and throughout the calls.  The announcement at the beginning of the call informed the called party that the call was coming from SCI Huntingdon, that it was subject to monitoring and recording, that using custom calling features would disconnect the call, that the call would cost a given amount and that the called party must  accept the call before the connection would be completed.  Tr. 284.

f. After the call was accepted, an overlay message was played at random two or three times which reminded the parties that the call was subject to monitoring and recording and that the call originated at a prison.  The overlays preempted the conversations and lasted about five seconds each.  Tr. 284, 289.

g. Inmate calls were generally limited to 15 minutes.  Tr. 283.

h. The inmates had the ability to make a collect call or a prepaid one.  Tr. 284.

i. The DOC required VZ-PA to use a system which disconnected calls when it received a signal which it interpreted as a three way call attempt.  Tr. 191, 284-285.

j. Three way calling is offered by VZ-PA both as a monthly service or an individual basis.  Tr. 285-286.

k. The sensitivity of the inmate call control system was adjustable.  At the request of the DOC the setting could be changed.  Tr. 286, 291.

l. According to VZ-PA records, Mr. McCaslin made 122 in state calls.  He experienced eight three way call disconnections.  All of the disconnections involved the same phone number.  Tr. 286-287.

m. According to VZ-PA records, Mr. Taylor made 207 in state calls.  He experienced five three way call disconnections.  Four of the five disconnections involved the same phone number.  Tr. 286-288.

n. Neither the inmates (prepaid calls) nor the called parties (collect calls) paid for the time used to make the initial security announcement or overlay.  The charges began only after the call was accepted.  Tr. 289.

o. The inmates (using prepaid accounts) or the called party (using a collect call) paid for the time used to play all message after the call was accepted.  Those messages consume a total of 15 seconds in a 15 minute call.  Tr. 289.
p. VSSI was not permitted to remove the messages which interrupted the conversations because they were required by the DOC.  Tr. 289.

q. After the call was accepted, two messages played near the end of the call which told the parties that there was one minute left and then another which said there was five [sic] seconds left in the call.  Both messages preempted the conversation, as well.  Tr. 290.

r. The inmate telephone system recorded a termination code for the end of each call.  Tr. 292.

s. Mr. Reis testified on behalf of VSSI as a Business Specialist who worked as the manager of the Inmate Services Program.  Tr. 293.

t. VSSI carried local intraLATA, interLATA and interstate calls for the DOC.  The rates charged for these services were tariffed and approved by the Commission.  Tr. 294.

u. The rates for local and intraLATA inmate collect calls and prepaid calls varied by location.  The maximum rate for these calls (both collect and prepaid) was a $2.00 surcharge and $.20 per minute.  The maximum cost for a 15 minute call was $5.00.  Tr. 294-295.

v. The cost of interLATA inmate collect calls terminating within Pennsylvania was a $2.50 surcharge and $.27 per minute.  The maximum cost for a 15 minute call was $6.55.  Tr. 295.

w. The cost of an interstate inmate collect call was a $3.50 surcharge and $.55 per minute.  The maximum cost for a 15 minute call was $11.75.  Tr. 295.

x. The cost of interLATA inmate prepaid calls terminating within Pennsylvania was a $2.25 surcharge and $.22 per minute.  The maximum cost for a 15 minute call was $5.55.  Tr.295.

y. The cost of an interstate inmate prepaid call was a $3.00 surcharge and $.45 per minute.  The maximum cost for a 15 minute call was $9.75.  Tr. 295.

z. The cost of using a VSSI public payphone to make the same collect calls was higher.  For example, the cost of making an interLATA call was a $3.99 surcharge and $.59 per minute.  The maximum cost for a 15 minute call was $12.84.  Tr. 295.

aa. VSSI records indicated that Mr. McCaslin attempted to make 129 collect calls.  Of those calls one was blocked by the local exchange carrier.  Tr. 296.

ab. VSSI records indicated that Mr. Taylor attempted to make 251 collect calls.  Of those calls four were blocked.  One of the numbers had been blocked by the local exchange carrier.  One other number was blocked temporarily because there was no response from the LIDB.  One number was blocked because Mr. Taylor tried to dial a cell phone number. And one number was blocked because the local exchange carrier did not have a billing arrangement with VSSI.  Tr. 297.

ac. At the time of the October 26 hearing there were no blocks for either Mr. McCaslin or Mr. Taylor.  Tr. 297.

ad. T-Netix was the billing agent for VSSI.  Tr. 298, 315-316.

ae. Mr. Reis did not believe that VSSI, as an interexchange carrier, was required to notify its customers prior to placing a block on the customer’s line.  Tr. 298-299.

af. The testimony presented by Mr. Reis about the accounts for inmates McCaslin and Taylor updated the information on VSSI Exh. 1 for the period August 1, 2003 through October 21, 2005.  Tr. 299-301.

ag. The testimony presented by Ms. Breslin about the accounts for inmates McCaslin and Taylor updated the information on VSSI Exh. 1 for the period August 1, 2003 through October 18, 2005.  Tr. 299-301.

ah. VSSI used the LIBD to determine whether local telephone company which received collect call had a billing arrangement with VSSI.  Tr. 302-303.

ai. Without a billing arrangement, VSSI would have no way of receiving money for the collect call.  If there was no billing arrangement, the inmate would be unable to complete the call.  Tr. 302-303.

aj. The prepaid rates for interLATA and intraLATA calls were discounted about 10% from the cost of similar collect calls.  Tr. 305-306.

5.
T-Netix Response To McCaslin, Taylor and Pfeifly

a. Ms. Carpenter appeared on behalf of T-Netix.  She was the Customer Service Manager.  Tr. 307.

b. T-Netix stopped providing telecommunication services to SCI‑Huntingdon in August 2003.  Tr. 308.

c. Ms. Carpenter reviewed the prepaid account data (for calls prior to August 2003) for inmates McCaslin, Taylor and Pfeifly; she found no calls which were disconnected due to a malfunction of the T-Netix equipment.  Tr. 308.

d. T-Netix software tracked each call made and recorded a termination code for all calls.  Tr. 308-309.

e. According to T-Netix records, Mr. Pfeifly made a total of 153 calls of which three were disconnected due to three way call attempts.  Tr. 309-310.

f. According to T-Netix records, Mr. McCaslin made a total of 74 calls of which two were disconnected due to three way call attempts.  Tr. 311.

g. According to T-Netix records, Mr. Taylor made a total of 74 calls of which none were disconnected due to three way call attempts.  Tr. 311-312.

h. According to T-Netix records of in state collect calls, only Mr. McCaslin had an approved number which was subject to a temporary call block on one occasion only.  Tr. 312‑313.

i. Due to the age of the data, the records did not show the reason for the call block.  Tr. 313-314.

j. Mr. Batts testified on behalf of T-Netix.  Mr. Batts was a Tech Level 4 for Securus Technologies.  Tr. 324.

k. As part of the security requirements certain announcements were played at the beginning and throughout the calls.  The announcement at the beginning of the call informed the called party that the call was coming SCI‑Huntingdon, that it was subject to monitoring and recording, that using custom calling features was not allowed.  Tr. 324‑325.

l. After the call was accepted, an overlay message was played at random two or three times which reminded the parties that the call was subject to monitoring and recording and that the call originated at a prison.  The overlays preempted the conversations.  Tr. 325.

m. T-Netix was not permitted to remove the messages which interrupted the conversations because they were required by the DOC.  Tr. 325.

n. As part of the security requirements for the DOC contract, T‑Netix provided a telephone system that did not permit a caller to use a three way calling feature.  Tr. 325-326.

o. At the direction of the DOC, T-Netix was required to provide a system which would detect the use of custom calling features and disconnect the calls.  The system would also detect the use of the keypad or touching the digits which also would disconnect the call.  Tr. 325-326.

p. The system would detect and disconnect a call when the called party attempted to use a custom calling feature or when the inmate played with the switch hook or touched the buttons.  The system was designed to prevent the use of custom calling feature and to prevent fraud or the possibility of harassment.  Tr. 325-326, 330.

q. The sensitivity of the system could be adjusted.  Tr. 326-327.

r. It was theoretically possible for a prison fire alarm to be identified by the system as a three way call attempt and for the call to be disconnected.  Tr. 330.

s. Using a cordless telephone would disconnect the call because cordless calls searched for channels to use.  That activity would be identified as a three way call attempt.  Cordless phones can suffer interference from microwave ovens and baby monitors which could cause them to switch channels.  Tr. 331, 339.

t. Cell phones could disconnect calls on their own without causing a problem with the AITS.  Tr.  331.

u. The AITS could disconnect a call if there a child’s scream in the background, 2) if someone picked up an extension line, 3) if there was a thunderstorm, 4) if there was a door slammed.  Tr. 330-333.

v. The sensitivity of the system could be adjusted at the direction of the DOC.  The adjustment could only be made by a Securus technician.  The DOC could not adjust the system because DOC officials did not have access to the equipment in the system.  Tr. 333‑334.

w. After the initial installation of the T-Netix equipment, the DOC was permitted to direct the sensitivity of the system.  Tr. 335.

III.
DISCUSSION



This case is one of a series of cases against the collect call and prepaid rates and business practices of T-Netix, Inc. and T-Netix Telecommunications Services, Inc., and of Verizon Select Services, Inc., brought by a family member of an inmate and/or by an inmate and/or a group of inmates incarcerated within one of the Pennsylvania State Correctional Institutions.  A couple of the cases will contain almost identical issues to those discussed below.  Any differences in the outcomes will be dependent on the differences in the evidentiary record created by the parties.  



Before I begin reviewing the individual presentations of each of the inmates I must note that the burden of proof to demonstrate that the Respondents violated the Public Utility Code (66 Pa. C.S. §§101 et seq.), the Commission’s regulations (52 Pa. Code §§1.1 et seq.) or a Commission Order was on the inmate.  66 Pa. C.S. §332(a).  I also emphasize that any issue raised by the parties which is not expressly included in this decision is hereby denied.

A.
Flood, Trevino, Brown, Cunningham and Kautz

1.
Flood


Mr. Flood filed his Complaint on April 16, 2004 at Docket No. C‑20042852.  He named only VSSI (and not T-Netix) as the Respondent.  One of the issues Mr. Flood was concerned about was the high cost of making collect calls to his family.  However, as I noted in the Findings of Fact, all of the calls he made were interstate in nature.  I informed him at the hearing that this Commission’s jurisdiction ended at the state line and that we could not help him with that problem.  Tr. 21-23.



There was one aspect of the interstate calling which requires some clarification.  My statement on the record was somewhat overly broad in scope.  I am sure I left him with the impression that the Commission was not able to help him at all, simply because all of his calls terminated outside the state’s borders.  That is not quite true.  It is true that this Commission has no jurisdiction over the rates paid for such calls.  However, the Commission does have jurisdiction over the quality of service provided in Pennsylvania.  66 Pa. C.S. §1501.  In this instance, Mr. Flood complained about calls which were disconnected without warning and which resulted in the AITS playing a message that the use of custom calling features was not permitted.  His verbal testimony was corroborated by Flood Exh. 1, dated April 20, 2004, which specified the same problem occurred with a call to his sister.  At the complete opposite end of the scale, VSSI introduced evidence which demonstrated that Mr. Flood had not had any calls terminated for three way call usage for the period August 1, 2003 through July 10, 2005.  VSSI Exh. 1.  Obviously, the date on Flood Exh. 1 (April 20, 2004) fell near the middle of the dates for VSSI Exh. 1.  



My conclusion is that the VSSI exhibit was erroneous.  However, the Company’s error does not vindicate Mr. Flood’s position.  First, VZ-PA was not required to render perfect service.  Instead, it is required to render reasonable and adequate service.  66 Pa. C.S. §1501.  So, even if Mr. Flood was improperly disconnected on April 20, 2004, one mistake does not mean that the Company conduct was a violation of the law, regulations or a Commission order.  I hasten to add that Mr. Flood did not demonstrate that the disconnection was improper.  His testimony that his family did not have custom calling features was hearsay, which was properly objected to and which was not an acceptable basis for making a finding of fact without corroboration.  Anderson v. Department of Public Welfare, 79 Pa. Commonwealth Ct. 182, 186, 468 A.2d 1167, 1169 n. 5 (1983).  There was no corroboration.  If he had produced his sister’s bill showing the call and showing no charge for custom calling features, then he would have had the documentation needed to overcome the hearsay objection.  Without it, he failed to carry his burden of proof on this issue.



Mr. Flood testified that he experienced blocked calls (i.e. attempted collect calls in which the AITS informed him that the call could not be completed).  Although T-Netix was not named as a Respondent in Mr. Flood’s Complaint, this Company provided testimony at the same hearing attended by Mr. Flood and four other inmates.  As the billing agent for VSSI, one of the T-Netix witnesses explained that the recipient of an inmate collect call was required to have a billing mechanism in place to make sure the calls were paid for and that T-Netix received the money.  The called party had two possibilities:  The first format was that the party’s local telephone company had an agreement with T-Netix to collect the collect call charges and remit the money to T-Netix.  The second was that, if there was no agreement between T‑Netix and the local phone company, the called party was required to set up a direct billing account with T‑Netix.  If there was no agreement between the local company and T-Netix and no T-Netix direct bill account, the telephone number would be collect call blocked by T‑Netix.  If there was an agreement between T-Netix and the local company, the local company could also place a collect call block on the line for reasons unrelated to T‑Netix.  



Having reviewed Mr. Flood’s evidence and the T-Netix evidence, I find that Mr. Flood failed to carry his burden of proof.  There were crucial pieces of the puzzle missing from the record.  First, there was only proof that T-Netix (using the AITS) informed Mr. Flood that the block was in place.  There was no proof that T-Netix or VSSI placed the block on the lines.  This piece would have been important because all of Mr. Flood’s calls terminated out of state.  As a result, I cannot determine from the record if the party responsible for these blocks was within the jurisdiction of this Commission.  In addition, I note that the Commission recently entered an Opinion and Order which provides substantial guidance in this case.  In Strandberg v. T-Netix, Inc. and T-Netix Telecommunications, Inc., Opinion and Order, entered February 16, 2006, at Docket No. C‑20039780 (Slip Op. at 14-15) (Strandberg), the Commission upheld many of the business practices used by T‑Netix as a billing agent.  (T-Netix continued to be the billing agent for VSSI after T-Netix stopped carrying inmate phone calls.)  However, the Commission specified that T-Netix violated the Public Utility Code when it suspended collect call service without notice to the customer.  I can make no finding that there was a violation because Mr. Flood presented no information about whether or not any carrier provided notice to the customer of the suspension of service.  This omission was not surprising because the customer was the collect call recipient, not Mr. Flood.  In short, there is insufficient evidence to support finding any violation on this issue.



Mr. Flood, like many of the inmates, was not happy with the recorded messages or overlays which preempted his conversations and informed the parties that the call was from a prison and subject to monitoring and recording.  Unfortunately, I have ruled consistently that, even though the inmates and/or their families were paying for the time used to play these recordings, the messages were not violative of the law, regulations or a Commission order.  See, e.g., Feigley v. T‑Netix, Inc. and T-Netix Telecommunications Services, Inc., Initial Decision, dated April 12, 2006, Docket Nos. C-20029138 and C-20029154 (Slip Op. at 22) (Feigley IV).  Simply put, Verizon witness Breslin testified that the preemptive announcements were required for security purposes by the contract between Verizon and the DOC.  Given that the AITS was furnished to inmates subject to certain restrictions, I find that the interruptions are yet another inconvenience being visited on the friends and families of the inmates due to the fact of the inmates’ incarceration.



In summary, I find that Mr. Flood’s Complaint at Docket No. C-20042852 has no merit and should be dismissed.


2.
Trevino


Mr. Trevino filed his Complaint on April 16, 2004 at Docket No. C‑20042879.  He named VSSI and T-Netix as the Respondents.  His Complaint was identical to the one filed by Mr. Pfeifly.



Although eight of about ten of Mr. Trevino’s authorized phone numbers were to numbers located within the state, one of the main issues Mr. Trevino was concerned about was his inability to make collect calls to his family in Puerto Rico.  He claimed that previously he had been able to make calls to his family.  The other out of state number was to New York.  At the time of the hearing, Mr. Trevino had collect call blocks on the numbers in Puerto Rico and New York.  As with Mr. Flood, I informed him at the hearing that this Commission’s jurisdiction ended at the state line and that we could not help him with his interstate or international calling problems.  Tr. 28.  I hasten to add that Mr. Trevino did not provide any additional information about the source of the blocks.  Consequently, I am unable to determine that any party to this case was responsible for placing a block without notice to the collect call recipient.



Mr. Trevino, like Mr. Flood and many of the inmates, was not happy with the recorded messages or overlays which preempted his conversations and informed the parties that the call was from a prison and subject to monitoring and recording.  Unfortunately, I have ruled consistently that, even though the inmates and/or their families were paying for the time used to play these recordings, the messages were not violative of the law, regulations or a Commission order.  See, e.g., Feigley IV (Slip Op. at 22).  Again, the preemptive announcements were required for security purposes by the contract between Verizon and the DOC.  Given that the AITS was furnished to inmates subject to certain restrictions, I find that the interruptions are yet another inconvenience being visited on the friends and families of the inmates due to the fact of the inmates’ incarceration.



In summary, I find that Mr. Trevino’s Complaint at Docket No. C-20042879 has no merit and should be dismissed.


3.
Brown


Mr. Brown was one of the inmates who signed the Complaint initiated by Mr. Pfeifly.  Mr. Brown began by complaining about messages or overlays that interrupted his calls.  However, he did not specify that he was protesting having to pay for the time used to make those messages.  I concluded that in this regard he was complaining that the messages were redundant.  While I agree that the messages were repetitive, I have also ruled that the messages did not violate the law, regulations or a Commission order.  See, e.g., Feigley IV (Slip Op. at 22).  Mr. Brown gave me no reason to change my prior ruling.



Mr. Brown complained about the cost of the calls he made to North Carolina and Colorado.  He explained that, after his former wife moved from Pennsylvania to North Carolina, he did not make calls to locations in Pennsylvania.  Having already heard my explanation to Mr. Flood, Mr. Brown was aware that this Commission did not regulate rates for interstate calls and did not press the issue further.



Mr. Brown complained that his calls were disconnected by the AITS and that he would receive a message that the disconnection was due to the detection of a three way call attempt.  Mr. Brown experienced these disconnections when his family lived in Pennsylvania.  Unfortunately, Mr. Brown was unable to provide a specific timeframe for these disconnections or the actual Pennsylvania phone numbers.  This lack of information was not enhanced by VSSI Exh. 1 which demonstrated that, according to Verizon records, Mr. Brown did not experience any three way call disconnections during the period August 2003 through July 10, 2005.  The T‑Netix records showed that prior to August 2003 Mr. Brown had only one call within Pennsylvania which was disconnected due to detection of three way calling.  While the T‑Netix records minimally confirmed Mr. Brown’s accusations, one disconnection simply cannot be the basis for a finding of inadequate or unreasonable service.  Under these circumstances, I find that Mr. Brown failed to provide sufficient evidence that the disconnections occurred.  His claim on this issue will be dismissed.



Mr. Brown testified that he experienced blocked calls starting while his family lived in Pennsylvania in December 2001 and that he had seen the bills for collect calls.  He also said that his current girlfriend in Colorado had to make specific payments to prevent the blocks from being put in place.  He had not seen any of his girlfriend’s bills, but experienced blocks on her phone line.  Unfortunately, he was not able to identify any of the carriers involved in the billing process for either his former wife or his current girlfriend.  Under these circumstances, I find that Mr. Brown failed to provide sufficient evidence that the call blocks occurred and, if they did occur, what party was responsible for putting the blocks in place.  His claim on this issue will be dismissed.



In summary, I find that Mr. Brown’s portion of the Complaint at Docket No. C‑20042802 has no merit and should be dismissed.


4.
Cunningham


Mr. Cunningham was one of the inmates who signed the Complaint initiated by Mr. Pfeifly.  Mr. Cunningham’s main complaint was about messages or overlays that interrupted his calls.  He did not specify that he was protesting having to pay for the time used to present those messages.  Rather, he complained that the messages were redundant.  While I agree that the messages were repetitive, I have also ruled (as noted above) that the messages did not violate the law, regulations or a Commission order.  See, e.g., Feigley IV (Slip Op. at 22).  Mr. Cunningham gave me no reason to change my prior ruling.



Mr. Cunningham explained that he paid for his own calls (Tr. 46.) and complained that his calls were disconnected about 10% of time for no reason.  He not did provide any specific dates or times for these disconnected calls other than to say that the problems started at the end of 2002 and in 2003.  VSSI responded to his testimony.  With respect to Mr. Cunningham’s prepaid account, VSSI records showed that he used his prepaid account for the majority of his calls and that 95% of his calls lasted the maximum 15 minutes in length.  VSSI records showed that of 16 intrastate calls made by Mr. Cunningham during the period August 1, 2003 through July 10, 2005, only one was coded as disconnected due to a three way calling attempt.  T-Netix also responded to this testimony.  T‑Netix records for inmate Cunningham showed that he only had one call which terminated in Pennsylvania and which was disconnected due the detection of three way calling.  



I have some difficulty with the evidence on this issue.  Mr. Cunningham said that about 10% of his calls disconnected “for no reason.”  Tr. 47.  The problem is that my familiarity with the AITS leads me to the conclusion that the system was designed to tell the inmate a reason for the disconnection.  Most often, the inmates would complain that the system disconnected the call and informed the caller that custom calling features were not permitted.  Then, the inmates would be required to prove that the numbers called did not have custom calling features.  Mr. Cunningham did not follow that pattern.  He also did not provide any information about what numbers were involved (in state or out of state) or when these specific disconnections occurred.  Given the paucity of information from Mr. Cunningham, I find that Verizon provided the most appropriate response by reviewing the “complete records” for his prepaid account.  Tr. 64.  The review indicated that 95% of his calls lasted the allowed maximum 15 minutes.  In order for me to conclude that the Company did something wrong, I would be required to accept that all of the remaining 5% of the calls were disconnected for improper reasons and that the failure of 5% of the calls constituted unreasonable or inadequate service.  My problem is that I cannot simply assume, based on the existing record, that all 5% of the calls were improperly disconnected.  In the final analysis, Mr. Cunningham had the burden of proof on all issues, including this one.  He did not provide enough information about disconnected calls for me to conclude that the Respondents did something wrong.



In summary, I find that Mr. Cunningham’s portion of the Complaint at Docket No. C‑20042802 has no merit and should be dismissed.


5.
Kautz


Mr. Kautz was one of the inmates who signed the Complaint initiated by Mr. Pfeifly.  Mr. Kautz’s first complaint was about disconnected calls.  He explained that he did not know why the calls were disconnected.  On cross-examination he was unable to identify a month or year when these disconnected calls occurred.  Under these circumstances, I find that Mr. Kautz failed to carry his burden of proof on this issue.  Essentially, he said he had a problem with disconnections, but did not know why, when or how many occurred.  I find his testimony insufficient to establish a prima facie case.  



Having made this finding, I hasten to add that both VSSI and T‑Netix responded to Mr. Kautz on this issue.  VSSI Exh. 1 showed that during the period August 1, 2003 through July 10, 2005, Mr. Kautz made 121 calls and that the average length of the calls was 14 minutes and that only 2 calls were disconnected due to the detection of a three way call attempt.  T-Netix records also showed that one of Mr. Kautz’s calls was disconnected and coded as a three way call attempt.  There was nothing in the testimony from Mr. Kautz which would have discredited the Companies’ presentations.  I find that the Respondents’ evidence further supported my conclusion that Mr. Kautz was unable to carry his burden of proof.



Mr. Kautz also testified that he made only collect calls, that he had no prepaid account and that he had difficulty getting the system to properly connect the call to the intended recipient.  He explained that he would initially dial the correct number, but the system would refuse to allow the call to go forward because there were insufficient funds.  However, if he continued to dial the number three or four times, the call would be permitted to go through.  Tr. 50-51.  VSSI responded to this testimony by noting that, if an inmate chose to use his prepaid account to pay for a call at a time when there was no or very little money in his account, the system would generate a message which informed the inmate that there were insufficient funds in the account.  T-Netix did not respond directly to his comments.



The evidence presented by Mr. Kautz focused on a novel issue.  At best I would characterize it as a minor malfunction of the T-Netix equipment.  Viewing his presentation in the best light I note that he did not have a prepaid account and that VSSI specified that only those who had prepaid accounts were supposed to hear an “insufficient funds” message when there was not enough money in the account.  So, I could conclude that, because Mr. Kautz did not have a prepaid account, he heard an improper message which demonstrated that the T-Netix equipment was not working properly.  At this point I emphasize that observation of the witness was critical in resolving this issue.  Unfortunately, Mr. Kautz demonstrated during the hearing that he had difficulty hearing.  As a result, I was not convinced that he heard the message correctly.  Further, I find he clearly testified that, if he continued re-dialing the number, the call was connected.  For me the bottom line became:  Even if the equipment erroneously played the wrong message, he ultimately was able to connect his call and talk to his family. Under these circumstances, I am not willing to conclude that the Respondents’ conduct violated the law, regulations or a Commission order.  



In summary, I find that Mr. Kautz’s portion of the Complaint at Docket No. C‑20042802 has no merit and should be dismissed.

B.
Pfeifly, Rudolph, Carl, Gordon, Ort and Smeal


1.
Pfeifly


Mr. Pfeifly was the lead Complainant at Docket No. C-20042802 and the other three consolidated cases filed at approximately the same time.  Mr. Pfeifly was originally scheduled to have his hearing on July 29.  However, by the time of the hearing he had been transferred to SCI-Rockview.  Pursuant to my request, he joined the video hearing in progress on July 29.  He was supposed to participate in the second hearing that day.  He was able to present his testimony and to cross-examine the VSSI witnesses.  Unfortunately, the video center at Rockview closed before he had the opportunity to cross-examine the T-Netix witnesses.  In order to complete his hearing, Mr. Pfeifly was included in the October 26, 2005 hearing for the purpose of completing cross-examination.



Mr. Pfeifly complained that, beginning in December 2002, he experienced multiple service disconnections for no apparent reason.  He testified that a variety of background noises caused the AITS to disconnect the call.  He included in that list the sounds of 1) vehicles driving past the call recipient’s home, 2) a car horn, 3) a door slamming, 4) kids yelling in the yard and 5) a dog barking.  He explained that the problem continued to occur as recently as two months prior to the time of the hearing.  



VSSI responded to this testimony.  VSSI Exh. 1 showed that for the period August 1, 2003 through July 10, 2005, Mr. Pfeifly made 193 calls and that four of those calls were terminated and coded for three way call attempts.  In addition, one VSSI witness explained that two of the called numbers subscribed to call waiting.  She continued by noting that three way calling could be initiated on a per-use basis, too.  On cross-examination the witness commented that the call waiting feature gave the same signal as three way calling so that any effort to use call waiting would be interpreted as a three way call attempt and that the call would be disconnected.  



T-Netix responded to Mr. Pfeifly’s testimony.  According to T-Netix records, none of his calls were disconnected due to an equipment malfunction.  In addition, the records showed that he made 153 calls of which three were disconnected due to three way call attempts.  One of the T-Netix witnesses was a technician who was familiar with the functioning of the T‑Netix equipment.  He described how the equipment worked as follows:  As part of the security requirements for the DOC contract, T‑Netix provided a telephone system that did not permit a party to use a three way calling feature.  At the direction of the DOC, T-Netix was required to provide a system which would detect the use of custom calling features and disconnect the calls.  The system was designed to prevent the use of custom calling feature and to prevent fraud or the possibility of harassment.  The system would detect the use of the keypad or touching the digits which would disconnect the call.  The system would detect and disconnect a call when the called party attempted to use a custom calling feature or when the inmate played with the switch hook or touched the buttons.  It was theoretically possible for a prison fire alarm to be identified by the system as a three way call attempt and for the call to be disconnected.  Using a cordless telephone would disconnect the call because cordless phones searched for channels to use, an activity which would be identified as a three way call attempt.  Cordless phones can suffer interference from microwave ovens and baby monitors which could cause them to change channels.  Cell phones could disconnect calls on their own without causing a problem with the AITS.  The AITS could disconnect a call 1) if there was a child’s scream in the background, 2) if someone picked up an extension line, 3) if there was a thunderstorm and 4) if there was a door slammed.  



The T-Netix testimony demonstrated an on-going dilemma with the AITS.  On the one hand, it was able to identify the attempted use of custom calling features and disconnect the call.  On the other hand, it also mistakenly classified a variety of other harmless noises as three way call attempts and disconnected the calls.  The consequences of those mistaken disconnections are financially important because, if the parties wanted to continue their conversation, one of them must pay the initial surcharge (ranging from $2.00 to $3.99) to reconnect the call.  The fact that the AITS would make these errors undermined the credibility of the codes it recorded for each call termination.  Having come to that conclusion, I hasten to add that I have repeatedly ruled that the inmate was still responsible for carrying his burden of proof.  Simple testimony that his family and friends didn’t have custom calling services was not sufficient.  The only evidence that works was knowing the time, day, month and/or year of the call and producing the phone bill from the called party which demonstrated that the call recipient did not have those services during the subject time period.  Previously, I have ruled on this issue as follows:


There needs to be a balance between the sensitivity of the telephone system versus the costs of the prematurely disconnected calls.  I find that the analysis of this issue should start with the burden of proof which rested with the inmates and their families.  In order for them to establish a prima facie case:  First, they must testify that they connected a call between the prison and a pre-approved number.  Second, they must testify that the call was disconnected for no reason that was caused by their use of the phone.  Third, they must show that the call recipient had a “plain old telephone.”  In other words, they must preferably produce the telephone bills from the phone company (e.g. Verizon) which provides service to the call recipient.  The bills must show that there are no custom calling features, like three way calling or call waiting, for that account.  

* * *

They should also present evidence that the “plain old telephone” is not a portable [cordless] phone or a cellular one.  Both varieties can be subject [to] unexplained interference and noises which could cause disconnections.


Having received that evidence from the inmates and/or their families, the burden of going forward with evidence (not to be confused with the burden of proof) shifts to the telephone company (e.g. T‑Netix).  The company must show that the system disconnected the call for a legitimate reason.  Again, production of the records (e.g. computer screen print outs) will likely be more persuasive than oral testimony.  


Assuming the company produces evidence to explain the disconnection, the burden of going forward with the evidence would again shift to inmates and/or their families.  They would be required to produce evidence that in some way discredits the reasons offered by the company.  


After this point the question of whether the call was disconnected because of faulty equipment must be decided by the Commission.  If the Commission decides the call was not disconnected through the fault of the inmates or their families, the refund would be limited to the cost of the connection fee.  The Commission also has the discretion to decide whether the phone service was so faulty as to require the imposition of a penalty.

Feigley IV, Slip Op. at 25-26.  In this case Mr. Pfeifly presented no testimony about the dates (or even the months and years) of the allegedly improper disconnections and no copies of telephone bills from his family which demonstrated that they did not have custom calling features.  Accordingly, his claim on this issue will be dismissed.



Mr. Pfeifly complained that the costs of the calls were too high.  He was comparing the charges for publicly available calling cards to the tariffed payphone rates from VSSI and Verizon.  There is no question that there is a substantial difference between the calling card rates paid by members of public and the payphone rates paid by the inmates and their families.  Unfortunately, Mr. Pfeifly’s comparison is legally invalid.  The Telecommunications Act of 1996 designated inmate telephone service as payphone service.  47 U.S.C. §276(d).  His attempt to compare those prices to public calling card prices was not sufficient.  In addition, I note that the Public Utility Code puts the burden of proof on the customer to establish that an existing rate was legally incorrect.  66 Pa. C.S. §332(a).  Mr. Pfeifly presented no evidence beyond the comparison discussed above to justify his conclusion.  In general, a person complaining about an existing rate should be prepared to demonstrate that the revenues and expenses associated with the rate showed that the rate was no longer just and reasonable.  Mr. Pfeifly made no effort to produce the proof needed to come to this conclusion.  Accordingly, his claim on this issue will be dismissed.



Mr. Pfeifly testified that he experienced collect call blocks on his approved call list beginning in December 2002.  He claimed that there was one time period in which all of the numbers on his list were collect call blocked.  At the time of the hearing he testified that the only call block remaining was for a phone number in Michigan.  Based on VZ-PA records, one Verizon witness denied that Mr. Pfeifly had experienced any time period during which all of his approved numbers were blocked.  In addition, VSSI records indicated that for the period August 2003 through July 2005, Mr. Pfeifly attempted to make 317 collect calls.  Of those calls 19 were blocked.  One of the numbers had been blocked by the local exchange carrier.  One other number was blocked temporarily because there was no response from the Line Information Data Base (LIDB).  Two other numbers had been blocked in the more recent past, but there was no documented reason for the blockage.  T-Netix responded briefly on this subject.  Its witness testified that the T-Netix records showed only that Mr. McCaslin experienced call blocks on in state calls.  In other words, T-Netix had no record of Mr. Pfeifly having a collect call block on any of his Pennsylvania numbers.  Mr. Pfeifly generally agreed with T-Netix when he attributed most of his blocked call experience to VSSI’s service.  Tr. 314.



Having reviewed the evidence from Mr. Pfeifly, VSSI and T-Netix, I concluded that Mr. Pfeifly failed to carry his burden of proof.  Frankly, from a practical standpoint it would be somewhat difficult for an inmate to present enough evidence to demonstrate that the collect call blocks were improperly placed.  The primary impediment would be the fact that the inmate only learned about the placement of a call block when he got a message from the AITS that one of his approved numbers was blocked.  Because the call is a collect call, none of the billing information needed to establish that the block was improperly installed would be readily available to the inmate.  In this instance VSSI provided some of the information.  The record showed that some collect call blocks were applied to some of the numbers on the approved call list.  Those facts disputed Mr. Pfeifly’s charge that there was a time period when all of the numbers were blocked.  There is also no information to show whether the customers were notified prior to the imposition of the blocks.  At least one of the blocked numbers was attributed to an unnamed local exchange carrier.  It is not clear whether that carrier was before this Commission, and there was no evidence that it put the block in place in violation of the Public Utility Code, Commission regulations or a Commission order.  Similarly, the VSSI records showed that one block was placed temporarily because there was no LIDB response.  A failure to have a LIBD response is an indication that the VSSI or Verizon may not be paid for the call.  Understandably, a block could be put in place for that purpose.  VSSI also indicated that there were limitations on the data available to track the reasons for placement of a block.  As a result, the witness could only say that he knew a block had been put in place for two other numbers, but he did not have information on why and how long the blocks operated.  Under these circumstances, I cannot conclude that the VSSI did anything wrong.  When Mr. Pfeifly attributed the collect call block issue to VSSI service, he emphasized that he did not blame T-Netix.  The T‑Netix witness confirmed his comment by explaining that she had records of in state blocks for only one inmate, who was not Mr. Pfeifly.  Thus, the record did not support any finding against T-Netix on this issue.



Mr. Pfeifly complained about announcements or overlays that interrupted his calls.  He did not specify that he was protesting having to pay for the time used to make those announcements.  Rather, he complained that the overlays were redundant.  (He acknowledged that the time remaining announcements were helpful.)  While I agree that the first three announcements were repetitive, I have also ruled (as noted above) that the overlays did not violate the law, regulations or a Commission order.  See, e.g., Feigley IV (Slip Op. at 22).  Mr. Pfeifly gave me no reason to change my prior ruling.



In summary, I find that Mr. Pfeifly’s portion of the Complaint at Docket No. C‑20042802 has no merit and should be dismissed.


2.
Rudolph


Mr. Rudolph was one of the inmates who signed the Complaint initiated by Mr. Pfeifly.  He testified that he called only three people regularly, his mother, his sister and his daughter and that all of them lived in Pennsylvania.  Mr. Rudolph’s first complaint was about disconnected calls.  He explained that he regularly called his mother on Wednesdays around 5:00 p.m.  He continued that, even though his mother had a cordless phone, she answered on the hard line phone and that she did not have call waiting.  



His testimony was rebutted by Verizon and T‑Netix evidence.  VZ-PA records indicated that two of the VZ-PA customers called by Mr. Rudolph subscribed to call waiting.  The records further showed that of the 14 calls disconnected as three way call attempts by the AITS for Mr. Rudolph, 11 of the calls were received by a customer(s) who subscribed to three way calling.  T-Netix provided similar information.  According to T-Netix records prior to August 2003, there was one record of a disconnection due to three way call detection for inmate Rudolph at SCI‑Huntingdon.  Having reviewed the Respondents’ evidence, I find that the presence of custom calling features and the potential for using a cordless phone was sufficient to give credibility to the Respondents’ records of the disconnections for Mr. Rudolph’s account. Accordingly, his claim on this issue was without merit.



Mr. Rudolph did not like the call overlays which preempted his conversations to announce that the calls were from a prison and subject to recording and monitoring.  He did not object to the announcements which told the parties there was one minute (and then 15 seconds) left on the call.  At the risk of continued repetition, I agree that the first three announcements were repetitive.  However, I have also ruled (as noted above) that the overlays did not violate the law, regulations or a Commission order.  See, e.g., Feigley IV (Slip Op. at 22).  Mr. Rudolph gave me no reason to change my prior ruling.



In summary, I find that Mr. Rudolph’s portion of the Complaint at Docket No. C‑20042802 has no merit and should be dismissed.



3.
Carl


Mr. Carl was one of the inmates who signed the Complaint initiated by Mr. Pfeifly.  He testified that he called only three numbers regularly and that all of them were located in Pennsylvania.  Mr. Carl’s first complaint was about disconnected calls.  During the last couple of years Mr. Carl was disconnected two or three times.  He had not had the problem recently.  He had no recollection of when these disconnections occurred.  His testimony could not be confirmed by the Respondents.  Neither of them had any records of his calls being disconnected for three way call attempts.  After reviewing the record on this issue, I find that Mr. Carl failed to introduce sufficient evidence on this issue to establish a prima facie case and that claim must be denied.



Mr. Carl did not like the first three call overlays which preempted his conversations to announce that the calls were from a prison and subject to recording and monitoring.  He did not make a clear objection to the announcements which told the parties there was one minute (and then 15 seconds) left on the call.  At the risk of continued repetition, I have some doubts about the usefulness of those three announcements.  However, I have also ruled (as noted above) that the overlays did not violate the law, regulations or a Commission order.  See, e.g., Feigley IV (Slip Op. at 22).  Mr. Carl gave me no reason to change my prior ruling.



In summary, I find that Mr. Carl’s portion of the Complaint at Docket No. C‑20042802 has no merit and should be dismissed.


4.
Gordon


Mr. Gordon was one of the inmates who signed the Complaint initiated by Mr. Pfeifly.  He testified that he called collect and usually only to one number which was located in Pennsylvania.  Mr. Gordon’s first complaint was about disconnected calls.  Starting in 2004, his calls would end unexpectedly, and the AITS would announce that using custom calling features were prohibited.  He did not know if the call recipient used a cordless phone or not.  



VSSI and T-Netix responded to Mr. Gordon’s testimony.  According to VSSI records, during the period August 1, 2003 through July 10, 2005, Mr. Gordon made 115 in state calls which averaged 13 minutes in length.  He experienced four three way call disconnections.  According to T-Netix records prior to August 2003, there was one record of a disconnection due to three way call detection for inmate Gordon at SCI‑Huntingdon.  



Having reviewed the record, I find that Mr. Gordon failed to carry his burden of proof on this issue.  In order for him to win on this issue, he needed to present documents which demonstrated that the person he called did not have or use custom calling features at the time the calls were disconnected.  He provided no such documentary evidence, could barely identify the year these problems began and did not know if the called party(ies) used cordless phones.  In essence, I find that Mr. Gordon failed to introduce sufficient evidence on this issue to establish a prima facie case and that the claim must be denied.



Mr. Gordon did not like the first three call overlays which preempted his conversations to announce that the calls were from a prison and subject to recording and monitoring.  He made no objection to the announcements which told the parties there was one minute (and then 15 seconds) left on the call.  At the risk of continued repetition, I have some doubts about the usefulness of those three announcements.  However, I have also ruled (as noted above) that the overlays did not violate the law, regulations or a Commission order.  See, e.g., Feigley IV (Slip Op. at 22).  Mr. Gordon gave me no reason to change my prior ruling.



In summary, I find that Mr. Gordon’s portion of the Complaint at Docket No. C‑20042802 has no merit and should be dismissed.


5.
Ort


Mr. Ort was one of the inmates who signed the Complaint initiated by Mr. Pfeifly.  He testified that he called collect and usually only to one number which was located outside Pennsylvania.  Although he had two other numbers in Pennsylvania on his authorized list, he had not made a call to a number in Pennsylvania since 2002.



Mr. Ort’s first complaint was about call overlays or announcements.  Mr. Ort did not like the first three call overlays which preempted his conversations to announce that the calls were from a prison and subject to recording and monitoring.  He made no mention about the announcements which told the parties there was one minute (and then 15 seconds) left on the call.  At the risk of continued repetition, I have some doubts about the usefulness of those three announcements.  However, I have also ruled (as noted above) that the overlays did not violate the law, regulations or a Commission order.  See, e.g., Feigley IV (Slip Op. at 22).  Mr. Ort gave me no reason to change my prior ruling.



Mr. Ort also complained that, when he tried to call his family in Ohio (an approved call on his call list) in January or February 2005, he had experienced calls which were rejected because they were “not authorized.”  If he tried the same number at a later time, his call would be completed some of the time.  Mr. Ort raised a new issue.  More importantly, it was not an issue specified in the Complaint.  The Complaint clearly set forth the following subjects:  1) disconnected calls, 2) high rates, 3) blocked collect calls, 4) voice overlays, 5) other noises and service interruptions and 6) poor customer relations or service representatives.  Even though the Respondents did not object, it was no surprise that they also provided no response to these claims.  They lacked notice.  I will deny this claim without prejudice.  It is not a ruling on the merits.



In summary, I find that Mr. Ort’s portion of the Complaint at Docket No. C‑20042802 dealing with call overlays had no merit and should be dismissed.  The second portion dealing with alleged equipment malfunctions should be dismissed without prejudice.


6.
Smeal


Mr. Smeal was one of the inmates who signed the Complaint initiated by Mr. Pfeifly.  He testified that he had experienced calls made to his mother’s and brother’s numbers in which they tried to accept the call, but the connection could not be made.  Like Mr. Ort, above, I find that this claim dealt with alleged equipment malfunctions, a subject not covered by the primary allegations in the Complaint.  Given that the Respondents did not have advance notice of the issue, I will dismiss it without prejudice.



Mr. Smeal did not like the first three call overlays which preempted his conversations to announce that the calls were from a prison and subject to recording and monitoring.  He made no mention about the announcements which told the parties there was one minute (and then 15 seconds) left on the call.  At the risk of continued repetition, I have some doubts about the usefulness of those three announcements.  However, I have also ruled (as noted above) that the overlays did not violate the law, regulations or a Commission order.  See, e.g., Feigley IV (Slip Op. at 22).  Mr. Smeal gave me no reason to change my prior ruling.



In summary, I find that Mr. Smeal’s portion of the Complaint at Docket No. C‑20042802 dealing with call overlays had no merit and should be dismissed.  His other claim dealing with alleged equipment malfunctions should be dismissed without prejudice.

C.
McCaslin, Taylor, and Simon

1.
McCaslin


Mr. McCaslin was one of the inmates who signed the Complaint initiated by Mr. Pfeifly.  Mr. McCaslin had experienced disconnections within four or five months prior to the hearing while talking with his parents who live in Pennsylvania.  The disconnection problem started in 2004 and occurred mostly on calls to his parents.  Mr. McCaslin’s parents had both a cordless and hard line phone.  In response, the Verizon witness introduced testimony and an exhibit which showed that Mr. McCaslin made 122 in state calls during the period August 1, 2003 through October 18, 2005.  He experienced eight three way call disconnections.  All of the disconnections involved the same phone number.  One T-Netix witness testified that, according to T-Netix records, Mr. McCaslin made a total of 74 calls of which two were disconnected due to three way call attempts.  Another witness testified that using a cordless telephone could disconnect a call because cordless phones searched for channels to use and that activity could be identified as a three way call attempt.  Cordless phones could also suffer interference from microwave ovens and baby monitors which would cause them to change channels.



Having reviewed the evidence, I find that Mr. McCaslin failed to carry his burden of proof on this issue.  Mr. McCaslin did not testify or produce any document which demonstrated that his parents did not have any custom calling features.  In addition, he was aware that his parents had a cordless telephone which could signal the T-Netix equipment and cause a disconnection.  Accordingly, on this issue Mr. McCaslin not only failed to establish a prima facie case, but also provided enough information to explain a possible cause of the problem.



Mr. McCaslin did not like the first three call overlays which preempted his conversations to announce that the calls were from a prison and subject to recording and monitoring.  He made no mention about the announcements which told the parties there was one minute (and then 15 seconds) left on the call.  At the risk of continued repetition, I have some doubts about the usefulness of those three announcements.  However, I have also ruled (as noted above) that the overlays did not violate the law, regulations or a Commission order.  See, e.g., Feigley IV (Slip Op. at 22).  Mr. McCaslin gave me no reason to change my prior ruling.



Mr. McCaslin usually called his parents once a week and his sister‑in‑law every couple of months.  Mr. McCaslin testified that he had experienced call blocks on his parents’ phone number and his sister-in-law’s number and that he made only collect calls.  In response, the VSSI witness testified that VSSI records indicated that Mr. McCaslin attempted to make 129 collect calls.  Of those calls one was blocked by the local exchange carrier.  One of the T-Netix witnesses responded to this issue as well.  He testified that, according to T-Netix records of in state collect calls, only Mr. McCaslin had an approved number which was subject to a temporary call block on one occasion only.



Having reviewed the evidence from Mr. McCaslin, VSSI and T-Netix, I concluded that Mr. McCaslin failed to carry his burden of proof.  As I noted for Mr. Pfeifly above:

Frankly, from a practical standpoint it would be somewhat difficult for an inmate to present enough evidence to demonstrate that the collect call blocks were improperly placed.  The primary impediment would be the fact that the inmate only learned about the placement of a call block when he got a message from the AITS that one of his approved numbers was blocked.  Because the call is a collect call, none of the billing information needed to establish that the block was improperly installed would be readily available to the inmate.  

* * *

There is also no information to show whether the customers were notified prior to the imposition of the blocks.  At least one of the blocked numbers was attributed to an unnamed local exchange carrier.  It is not clear whether that carrier was before this Commission, and there was no evidence that it put the block in place in violation of the Public Utility Code, Commission regulations or a Commission order.

The VSSI and T-Netix phone records showed that only two of the many collect calls made by Mr. McCaslin were blocked.  The record did not support any finding against VSSI or T‑Netix on this issue.  



Mr. McCaslin thought the cost of inmate collect calls was too high in comparison to the price paid by the general public for the same calls.  He did not present any evidence of the cost of a collect call from a public payphone.  VSSI clearly rebutted his theory.  One of the VSSI witnesses compared the cost of an inmate collect call to the cost of using a VSSI public payphone to make the same collect calls.  For example, the cost of making a public payphone, interLATA collect call was a $3.99 surcharge and $.59 per minute.  The maximum cost for a 15 minute call was $12.84.  That price should be compared to the following inmate prices.  The cost of interLATA inmate collect calls terminating within Pennsylvania was a $2.50 surcharge and $.27 per minute.  The maximum cost for a 15 minute call was $6.55.  The cost of an interstate inmate collect call was a $3.50 surcharge and $.55 per minute.  The maximum cost for a 15 minute call was $11.75.  Obviously, public payphone prices were more expensive than the rates charged to the inmates.



In summary, I find that Mr. McCaslin’s portion of the Complaint at Docket No. C‑20042802 has no merit and should be dismissed.


2.
Taylor


Mr. Taylor was one of the inmates who filed a Complaint on his own behalf against VSSI and T-Netix at Docket No. C-20042878.  Mr. Taylor did not like the call overlays which preempted his conversations to announce that the calls were from a prison and subject to recording and monitoring.  He was aware of the announcements which told the parties there was one minute (and then 15 seconds) left on the call.  At the risk of continued repetition, I have some doubts about the usefulness of those first three announcements.  However, I have also ruled (as noted above) that the overlays did not violate the law, regulations or a Commission order.  See, e.g., Feigley IV (Slip Op. at 22).  Mr. Taylor gave me no reason to change my prior ruling.



Mr. Taylor had experienced disconnections on occasion.  He remembered being disconnected twice from his father.  He also remembered being disconnected three times from his girlfriend’s cell phone.  He began experiencing the disconnections when the inmates were first allowed to buy prepaid minutes around the end of 2002 and start of 2003.  The last disconnection Mr. Taylor remembered was during a phone call with his father in September or October 2004.  When Mr. Taylor experienced a disconnection, there was a message which said custom calling features were not permitted.  Mr. Taylor acknowledged that his father had call waiting, but explained that his father was not using it when the disconnection occurred.  Mr. Taylor concluded that the disconnected telephone calls were not due to custom calling features because the disconnections occurred without warning or comment from his father or girlfriend (both of whom he expected would have told him to wait a minute.)  



VSSI and T-Netix responded to Mr. Taylor’s testimony.  According to VZ-PA records for the period August 1, 2003 through October 21, 2005, Mr. Taylor made 207 in state calls.  He experienced five three way call disconnections.  Four of the five disconnections involved the same phone number.  According to T-Netix records, Mr. Taylor made a total of 74 calls none of which were disconnected due to three way call attempts.  In addition, the T-Netix technicians testified that cell phones could disconnect calls on their own without causing a problem with the AITS and that using the call waiting feature would also be interpreted as a three way call attempt.  



Having reviewed the evidence, I find that Mr. Taylor failed to carry his burden of proof on this issue.  Mr. Taylor did not testify or produce any document which demonstrated that his father did not have any custom calling features.  Indeed, he did just the opposite.  He was aware that his father had call waiting which could signal the T-Netix equipment and cause a disconnection.  He also testified that his girlfriend used a cellular phone.  Based on my own experience and the testimony of the T-Netix technical witness, I agree with the witness that cell phones can and do disconnect themselves, depending on the strength of the signal.  Accordingly, on this issue Mr. Taylor not only failed to establish a prima facie case, but also provided enough information to explain possible causes of the problem.



In the past Mr. Taylor used prepaid minutes to make calls to his family.  When he lost his job at the prison, he was unable to buy minutes to make the calls.  Most recently, he called his family collect once a month.  Mr. Taylor experienced collect call blocks while trying to call his family as recently as March and June or July 2005.  Mr. Taylor was unable to call his girlfriend’s cell phone number collect.  



VSSI and T-Netix responded to his testimony.  VSSI records indicated that Mr. Taylor attempted to make 251 collect calls.  Of those calls four were blocked.  One of the numbers had been blocked by the local exchange carrier.  One other number was blocked temporarily because there was no response from the LIDB.  One number was blocked because Mr. Taylor tried to dial a cell phone number. And one number was blocked because the local exchange carrier did not have a billing arrangement with VSSI.  At the time of the October 26 hearing there were no blocks for Mr. Taylor.  VSSI used the LIBD to determine whether local telephone company which received collect call had a billing arrangement with VSSI.  Without a billing arrangement, VSSI would have no way of receiving money for the collect call.  If there was no billing arrangement, the inmate would be unable to complete the call.  One of the T-Netix witnesses explained that, according T-Netix records of in state collect calls, Mr. Taylor had no approved numbers which were subject to temporary call blocks.   



Having reviewed the evidence from Mr. Taylor, VSSI and T-Netix, I concluded that Mr. Taylor failed to carry his burden of proof.  As I noted for Mr. Pfeifly above:

Frankly, from a practical standpoint it would be somewhat difficult for an inmate to present enough evidence to demonstrate that the collect call blocks were improperly placed.  The primary impediment would be the fact that the inmate only learned about the placement of a call block when he got a message from the AITS that one of his approved numbers was blocked.  Because the call is a collect call, none of the billing information needed to establish that the block was improperly installed would be readily available to the inmate.  

* * *

There is also no information to show whether the customers were notified prior to the imposition of the blocks.  At least one of the blocked numbers was attributed to an unnamed local exchange carrier.  It is not clear whether that carrier was before this Commission, and there was no evidence that it put the block in place in violation of the Public Utility Code, Commission regulations or a Commission order. Similarly, the VSSI records showed that one block was placed temporarily because there was no LIDB response.  A failure to have a LIBD response is an indication that the VSSI or Verizon may not be paid for the call.  Understandably, a block could be put in place for that purpose.

The VSSI phone records showed that two of the calls followed exactly the pattern summarized in the Pfeifly discussion above.  The last two of the blocked collect calls made by Mr. Taylor were blocked because he tried to call collect to a cell phone and because one of the local carriers did not have a billing arrangement with VSSI.  Mr. Taylor testified that he was aware that he could not dial a collect call to a cell phone number which agreed with testimony from a subsequent VSSI witness.  As for the last recorded block, the lack of a billing agreement created the possibility that VSSI would not be paid for the call.  Again, it could be appropriate for VSSI to impose a block in those circumstances.  With respect to T-Netix, the Company witness explained that there was no record that any of Mr. Taylor’s calls were blocked.  Mr. Taylor was offered the opportunity to rebut that testimony and did not do so.  I concluded that he did not disagree with the T-Netix records.  Accordingly, the record did not support any finding against VSSI or T‑Netix on this issue.



In summary, I find that Mr. Taylor’s portion of the Complaint at Docket No. C‑20042878 has no merit and should be dismissed.


3.
Simon



Mr. Simon was one of the inmates who signed the Complaint initiated by Mr. Pfeifly.  Mr. Simon chose not to attend the hearing on October 26, 2005, after receiving notice of the same.  He made no effort to explain or excuse his absence.  His failure to attend the hearing made it impossible for him to carry his burden of proof.  Accordingly, I find that Mr. Simon’s portion of the Complaint at Docket No. C‑20042802 should be dismissed for his failure to prosecute his claim.

D.
Miscellaneous


1.
Post Hearing Motion to Strike


As noted earlier, Mr. Pfeifly attended the October 26 hearing because the video conference center at SCI-Rockview closed before he could cross-examine the T-Netix witnesses at the July 29, 2005 hearing.  He was permitted to attend the October 26 hearing to give him the chance to complete his right to cross-examination.



At the end of the October 26 hearing Mr. Pfeifly asked to have the business address for Ms. Breslin (who was one of the Verizon witnesses) repeated so that he could send his complaints to her.  At my request she explained that inmates must follow the DOC procedures for filing discrepancy forms and that she did not normally receive or act on prisoner complaints unless the complaints are brought to her attention through the usual chain of command.  After I explained how the various companies were subcontracted to Verizon to provide service to the prisons, Mr. Kazee, attorney for VSSI, volunteered to receive complaints because his company was providing the service to the inmates.  Mr. Kazee repeated his address in Texas for Mr. Pfeifly’s edification.  I denied the request for Ms. Breslin’s business address.  

Tr. 340-346.



By letter dated November 29, 2005, I notified all parties that the October 26 transcript had been received in my office and that the evidentiary record was closed effective immediately.



By letter dated December 29, 2005, Mr. Pfeifly provided a copy of a letter he sent to Mr. Kazee requesting refunds for calls he believed were improperly disconnected.  He also explained and apologized to me for his behavior at the end of the hearing.  There was no indication on either letter that they were served on the parties to the case.  At my direction by letter dated January 4, 2006, my secretary sent copies of the Pfeifly letters to all parties.  By letter dated January 23, 2006, counsel for VSSI submitted a motion to strike on the basis that the Pfeifly letters were an attempt to submit extra-record evidence into the record.  Mr. Pfeifly did not respond to the motion.



Having reviewed both letters provided by Mr. Pfeifly, the letter motion from VSSI and Section 5.431 of the Commission’s regulations, I find that the motion must be granted.  The regulation makes it clear that, after the record was closed on November 29, it could not be reopened without a showing of good cause.  52 Pa. Code §5.431.  The material contained in the letter to Mr. Kazee referred to phone calls which occurred in August 2005.  While that information was not available at the July 29 hearing when Mr. Pfeifly testified, it certainly existed at the time of the October 26 hearing and could have been put on the record at that time.  Mr. Pfeifly made no effort to explain why he did not present this evidence sooner.  Accordingly, he failed to establish good cause.  The motion will be granted below.  


2.
T-Netix and Utility Regulations


Throughout this case, and many previous cases, T-Netix (now known as Securus) made it clear that it stopped rendering inmate telephone service in August 2003.  While this information was useful, any thought that this fact would somehow protect T-Netix from this Commission’s ability to assess and to enforce a remedy was misguided.  I accept the fact that T‑Netix stopped conveying or transmitting messages from the inmates to their friends and family throughout Pennsylvania, the United States and into other countries in August 2003.  However, just because T‑Netix stopped carrying those messages did not mean that it was no longer functioning as a regulated utility in the Commonwealth.  Uniformly throughout this case, and all cases in which T‑Netix was a party, the records have also been clear that it continued to own certain hardware and software and to use that equipment to provide service as a subcontractor to Verizon to the inmates and their friends and families.  I note that this ownership and activity as a subcontractor to Verizon was, is and will continue to be regulated utility service.  The definition of “public utility” in the statute, states in part, as follows:

  (1)  Any person or corporations now or hereafter owning or operating in this Commonwealth equipment or facilities for:

* * *


(vi)  Conveying or transmitting messages or communications . . . by telephone . . . for the public for compensation.
66 Pa. C.S. §102, Definitions “Public utility.”  (Emphasis added.)  The definition of “public utility” and its application to T-Netix is further enhanced by the definition of “service,” as follows:

 Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public. . . .

66 Pa. C.S. §102, Definitions “Service.”  Given the facts that T-Netix continues to retain its Certificate of Public Convenience and continues to own the equipment and facilities used to render telephone service to the inmates and the public at the prisons across the Commonwealth, the fact that it may not have been carrying the messages is irrelevant to the continuation of Commission jurisdiction over its regulated activities.


I note that this Commission most recently allowed a series of cases naming T‑Netix as a Respondent to be dismissed based on preliminary motions.  Those cases were:  Darrin White v. T-Netix, Inc. and T-Netix Telecommunications Services, Inc., Order, entered January 18, 2006, at Docket No. C-20054558, adopting the Initial Decision of Chief Administrative Law Judge Veronica A. Smith dated October 5, 2005 (Slip Op.); Darvey Johnson (CZ-6364) v. T-Netix, Inc. and T-Netix Telecommunications Services, Inc., Order, entered February 22, 2006, at Docket No. C-20055329, adopting the Initial Decision of Chief Administrative Law Judge Veronica A. Smith dated November 4, 2005 (Slip Op.); and Howard Andrews, Sr. (CL-9549) v. T-Netix, Inc. and T-Netix Telecommunications Services, Inc., Order, entered February 22, 2006, at Docket No. C-20055332, adopting the Initial Decision of Chief Administrative Law Judge Veronica A. Smith dated November 7, 2005 (Slip Op.).  Each of the Initial Decisions was based solely on the information found in the pleadings from the complainants and the respondent.  In each case, T-Netix pleaded that it stopped providing telecommunication services in August 2003, a fact which is supported by testimony in this case.  T‑Netix also averred that it provided “ancillary technical and security support services” as a subcontractor, a fact which is also supported by the testimony in this case.  While those facts may be true, the litigated record in this case brought forth additional facts which were obviously not available to the Chief Administrative Law Judge and the Commission when they made their decisions.  More specifically, it is not clear from these three Initial Decisions that any party explained that the inmates were still using T-Netix equipment to make their calls.  In the instant case the fact of ownership of the equipment was entered into evidence by VSSI and accepted without dispute by T-Netix.  In addition, it is not clear from these three Initial Decisions that any party explained 1) that some of the problems allegedly created by the disconnection of calls was due to the technical design of the T-Netix equipment (discussed above), 2) that T-Netix was the billing agent for VSSI, 3) that T‑Netix placed collect call blocks on behalf of VSSI on numbers dialed by the inmates or 4) that it was possible to credit refunds to the inmate accounts.  I hasten to add that the facts on the record of the instant case demonstrated that, by virtue of its ownership of the facilities and the continued use of the facilities in service to the public, T-Netix continued to engage in activities which fell within the definition of “public utility” as specified in the Public Utility Code and to remain within the subject matter jurisdiction of this Commission.  Lest there be some doubt, I specifically find that the T-Netix equipment continues to be used in public service.  Consider that the DOC is not the “customer.”  It does not pay for the service, the system or the individual calls.  In fact, by contract VZ-PA returns a 47% commission
 to the DOC from the cost of each call.  The “service” is offered to the inmates and those members of the public (i.e. family, friends and attorneys) who wish to telecommunicate with the inmates.  The inmates and the public pay for using the system.  They are the “customers.”  Accordingly, because I have the advantage of a fully litigated record, I do not believe it is inappropriate to come to conclusions different from those cases which were decided on the contents of the pleadings only.  
IV.
CONCLUSIONS OF LAW
1.
The inmates had the burden of proof to demonstrate that the Respondents violated the Public Utility Code (66 Pa. C.S. §§101 et seq.), the Commission’s regulations (52 Pa. Code §§1.1 et seq.) or a Commission Order.  66 Pa. C.S. §332(a).



2.
This Commission has jurisdiction over the parties to these cases and over the rates and service rendered inside Pennsylvania by the Respondents.  66 Pa. C.S. §§701, 1301 and 1501.



3.
This Commission does not have jurisdiction over the rates for service rendered outside Pennsylvania by the Respondents.



4.
This Commission has jurisdiction over the service rendered inside Pennsylvania for calls which terminated outside Pennsylvania by the Respondents.



5.
Hearsay, properly objected to, is not an acceptable basis for making a finding of fact without corroboration.  Anderson v. Department of Public Welfare, 79 Pa. Commonwealth Ct. 182, 186, 468 A.2d 1167, 1169 n. 5 (1983).



6.
T-Netix violated the Public Utility Code when it suspended collect call service without notice to the customer.  Strandberg v. T-Netix, Inc. and T-Netix Telecommunications, Inc., Opinion and Order, entered February 16, 2006, at Docket No. C‑20039780 (Slip Op. at 14-15).



7.
Even though the inmates and/or their families were paying for the time used to play the overlays which preempted the parties’ conversations, the messages were not violative of the law, regulations or a Commission order.  See, e.g., Feigley v. T‑Netix, Inc. and T-Netix Telecommunications Services, Inc., Initial Decision, dated April 12, 2006, Docket Nos. C-20029138 and C-20029154 (Slip Op. at 22) (Feigley IV).  



8.
The Telecommunications Act of 1996 designated inmate telephone service as payphone service.  47 U.S.C. §276(d).



9.
The Public Utility Code puts the burden of proof on the customer to establish that an existing rate was legally incorrect.  66 Pa. C.S. §332(a).  



10.
Mr. Pfeifly presented no evidence beyond the comparison of public calling card rates versus inmate rates to justify his conclusion that existing rates were too high.  


11.
Mr. Pfeifly presented no evidence that a local exchange carrier put the collect call blocks in place in violation of the Public Utility Code, Commission regulations or a Commission order.  



12.
An issue, not identified in the complaint and not identified in discovery, cannot be raised for the first time during the hearing without violating the due process rights of the respondents.



13.
The definition of “public utility” in the statute, states in part, as follows:

  (1)  Any person or corporations now or hereafter owning or operating in this Commonwealth equipment or facilities for:

* * *


(vi)  Conveying or transmitting messages or communications . . . by telephone . . . for the public for compensation.
66 Pa. C.S. §102, Definitions “Public utility.”  (Emphasis added.)  



14.
The definition of “Service” states as follows:

 Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public. . . .

66 Pa. C.S. §102, Definitions “Service.”  



15.
Given the facts that T-Netix continues to retain its Certificate of Public Convenience and continues to own the equipment and facilities used to render telephone service to the inmates and the public at the prisons across the Commonwealth, the fact that it may not have been carrying the messages is irrelevant to the continuation of Commission jurisdiction over its regulated activities.


16.
The Commission previously concluded that the bidding process and the terms of the resulting contract between the Commonwealth and the existing telephone provider were not within this Commission’s primary jurisdiction.  Feigley I.


17.
Mr. Flood failed to prove that the only time his call was disconnected as a three way call attempt was improper.



18.
Mr. Flood failed to prove that his collect calls were improperly blocked.



19.
Mr. Trevino failed to prove that his collect calls were improperly blocked.



20.
Mr. Brown failed to prove that his collect calls were improperly blocked.



21.
Mr. Brown failed to prove that the only time his call was disconnected as a three way call attempt was improper.



22.
Mr. Cunningham failed to provide enough evidence to conclude that some of his calls were improperly disconnected as three way call attempts.



23.
Mr. Kautz failed to provide enough evidence to conclude that some of his calls were improperly disconnected as three way call attempts.



24.
Mr. Pfeifly presented no evidence about the dates (or even the months and years) of the allegedly improper disconnections and no copies of telephone bills from his family which demonstrated that they did not have custom calling features. 



25.
Mr. Rudolph failed to provide enough evidence to conclude that some of his calls were improperly disconnected as three way call attempts.



26.
Mr. Carl failed to establish a prima facie case with respect to his allegation that some of his calls were improperly disconnected as three way call attempts.



27.
Mr. Gordon failed to establish a prima facie case with respect to his allegation that some of his calls were improperly disconnected as three way call attempts.



28.
Mr. McCaslin failed to establish a prima facie case with respect to his allegation that some of his calls were improperly disconnected as three way call attempts.



29.
Mr. McCaslin failed to prove that his collect calls were improperly blocked.



30.
Mr. McCaslin failed to carry his burden of proving that the cost of inmate collect calls was too high in comparison to the price paid by the general public for the same payphone calls.



31.
Mr. Taylor failed to establish a prima facie case with respect to his allegation that some of his calls were improperly disconnected as three way call attempts.



32.
Mr. Taylor failed to prove that his collect calls were improperly blocked.



33.
Mr. Simon was properly notified that the hearing on his portion of the Pfeifly Complaint would be held on October 26, 2005.



34.
Because Mr. Simon failed to appear for the October 26 hearing and failed to provide an acceptable excuse for his absence, dismissal of his portion of the Complaint was justified.  52 Pa. Code §5.245(b).



35.
After the record was closed on November 29, 2005, it could not be reopened without a showing of good cause.  52 Pa. Code §5.431.



36.
Striking extra record evidence is appropriate when the party submitting the evidence after the close of the record failed to establish good cause for reopening the record.

V.
ORDER


THEREFORE,



IT IS ORDERED:

1. That portion of the Complaint of Preston B. Pfeifly, AK-7971, et al v. T‑Netix, Inc., T‑Netix Telecommunications Services, Inc. and Verizon Select Services, Inc. at Docket No. C‑20042802 for Mr. Pfeifly is hereby dismissed, and the record closed.

2. That portion of the Complaint of Preston B. Pfeifly, AK-7971, et al v. T‑Netix, Inc., T‑Netix Telecommunications Services, Inc. and Verizon Select Services, Inc. at Docket No. C‑20042802 for Anthony Brown, AY-7727, is hereby dismissed, and the record closed.

3. That portion of the Complaint of Preston B. Pfeifly, AK-7971, et al v. T‑Netix, Inc., T‑Netix Telecommunications Services, Inc. and Verizon Select Services, Inc. at Docket No. C‑20042802 for Jim Cunningham, AP-7627, is hereby dismissed, and the record closed.

4. That portion of the Complaint of Preston B. Pfeifly, AK-7971, et al v. T‑Netix, Inc., T‑Netix Telecommunications Services, Inc. and Verizon Select Services, Inc. at Docket No. C‑20042802 dealing with call overlays for James Smeal, AP-8040, is hereby dismissed, and the record closed.

5. That portion of the Complaint of Preston B. Pfeifly, AK-7971, et al v. T‑Netix, Inc., T‑Netix Telecommunications Services, Inc. and Verizon Select Services, Inc. at Docket No. C‑20042802 dealing with equipment malfunctions for James Smeal, AP-8040, is hereby dismissed without prejudice, and the record closed.

6. That portion of the Complaint of Preston B. Pfeifly, AK-7971, et al v. T‑Netix, Inc., T‑Netix Telecommunications Services, Inc. and Verizon Select Services, Inc. at Docket No. C‑20042802 for Bruce McCaslin, AP-8941, is hereby dismissed, and the record closed.

7. That portion of the Complaint of Preston B. Pfeifly, AK-7971, et al v. T‑Netix, Inc., T‑Netix Telecommunications Services, Inc. and Verizon Select Services, Inc. at Docket No. C‑20042802 dealing with call overlays for John Ort, AK-9479, is hereby dismissed, and the record closed.

8. That portion of the Complaint of Preston B. Pfeifly, AK-7971, et al v. T‑Netix, Inc., T‑Netix Telecommunications Services, Inc. and Verizon Select Services, Inc. at Docket No. C‑20042802 dealing with equipment malfunctions for John Ort, AK-9479, is hereby dismissed without prejudice, and the record closed.

9. That portion of the Complaint of Preston B. Pfeifly, AK-7971, et al v. T‑Netix, Inc., T‑Netix Telecommunications Services, Inc. and Verizon Select Services, Inc. at Docket No. C‑20042802 for Richard Gordon, AK-4680, is hereby dismissed, and the record closed.

10. That portion of the Complaint of Preston B. Pfeifly, AK-7971, et al v. T‑Netix, Inc., T‑Netix Telecommunications Services, Inc. and Verizon Select Services, Inc. at Docket No. C‑20042802 for Stuart Simon, BP-8976, is hereby dismissed with prejudice for his failure to prosecute his claim, and the record closed.

11. That portion of the Complaint of Preston B. Pfeifly, AK-7971, et al v. T‑Netix, Inc., T‑Netix Telecommunications Services, Inc. and Verizon Select Services, Inc. at Docket No. C‑20042802 for Robert Carl, AK-5493, is hereby dismissed, and the record closed.

12. That portion of the Complaint of Preston B. Pfeifly, AK-7971, et al v. T‑Netix, Inc., T‑Netix Telecommunications Services, Inc. and Verizon Select Services, Inc. at Docket No. C‑20042802 for James C. Rudolph, AK-9921 is hereby dismissed, and the record closed.

13. That portion of the Complaint of Preston B. Pfeifly, AK-7971, et al v. T‑Netix, Inc., T‑Netix Telecommunications Services, Inc. and Verizon Select Services, Inc. at Docket No. C‑20042802 for James Kautz, AH-4561, is hereby dismissed, and the record closed.

14. That the Complaint of Shayne Flood, AK-7986 v. Verizon Select Services, Inc. at Docket No. C-20042852, is hereby dismissed, and the record closed.

15. That the Complaint of Kevin L. Taylor, DQ-2227 v. T-Netix, Inc., T‑Netix Telecommunications Services, Inc. and Verizon Select Services, Inc. at Docket No. C-20042878 is hereby dismissed, and the record closed.

16. That the Complaint of Felix L. Trevino, EL-6256 v. T-Netix, Inc., T‑Netix Telecommunications Services, Inc. and Verizon Select Services, Inc. at Docket No. C-20042879 is hereby dismissed, and the record closed.

17. That the letter-motion to strike, dated January 23, 2006, of Verizon Select Services, Inc., the contents of the letters, from Preston B. Pfeifly, AK-7971, dated December 29, 2005, to Bruce Kazee, Esquire and Louis G. Cocheres, Administrative Law Judge is hereby granted.

Dated:
March 15, 2006
















Louis G. Cocheres








Administrative Law Judge

	�	The other inmates were Anthony Brown, AY-7727, Jim Cunningham, AP-7627, James Smeal AP-8040, Bruce McCaslin, AP-8941, John Ort, AK-9479, Richard Gordon, AK-4680, Stuart Simon, BP-8976, Robert Carl, AK-5493, James C. Rudolph, AK-9921, James Kautz, AH-4561.


� 	I emphasize that this Commission previously concluded that the bidding process and the terms of the resulting contract between the Commonwealth and the existing telephone provider were not within this Commission’s primary jurisdiction.  Feigley v. AT&T Communications of Pennsylvania, Inc., Opinion and Order, entered April 20, 2001, at Docket No. C-00981434 (Slip Op. at 19-21) (Feigley I); aff’d. 794 A2d 428 (Pa. Commw. 2002), 2002 Pa. Commw. LEXIS 143; petition for allow. of appeal denied, 2002 Pa. Commw. LEXIS 1774.
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