BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
TGRG, LLP
:


:
v. :
C-20054572

:
PPL Electric Utilities Corporation


:
INITIAL DECISION
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
This Initial Decision denies the issues raised by the Complaint and dismisses the Complaint at Docket No. C-20054572.

On May 16, 2005, TGRG, LLP (Complainant) filed a Formal Complaint (Complaint) with the Public Utility Commission (PUC) against PPL Electric Utilities Corporation (Respondent).  The Complainant alleged that their electric bills for January – April 2005 were “exhorbitantly high.” (sic)  The Complainant asked that their bills be reviewed and credit given.
On June 28, 2005, the Respondent filed their Answer.  The Answer denied that the bills were high and responded that they were justified.  The Respondent asked that the Complaint be denied.  

On August 4, 2005, a Hearing Notice was issued scheduling a hearing for Wednesday September 28, 2005.
On September 28, 2005, a hearing in the matter was held at the Public Utility Commission (PUC) Scranton office.  Both Parties appeared and both were represented by counsel.  The Complainant submitted ten (10) exhibits.  All were admitted into the record.  The Respondent submitted five (5) exhibits.  All were admitted into the record.  The record in this matter closed on October 28, 2005.
FINDINGS OF FACT

1. The Complainant is a limited liability corporation that has a current commercial account for electric service with the Respondent at 33 Wilkes-Barre Boulevard in Wilkes-Barre, Pennsylvania.  NT 6
2. 33 Wilkes-Barre Boulevard is a seven (7) acre parcel of property comprising a restored railroad station and cars that have been converted to a restaurant and nightclub.  NT 7, C. Exh. 1, 2 and 3
3. The Complainant pays for electricity at a commercial rate.  NT 19-20

4. The Complainant is selling the property to the county and in August 2004, shut down primary operation and began preparations to sell the property.  NT 10
5. During the preparations to sell, the Complainant discovered an outstanding and high electric bill.  NT 10

6. The electric bills for January –April 2005 were approximately $4,100.00, while the same periods in 2004 were approximately $8,200.00.  NT 11, C. Exh. 4

7. The Complainant’s bills for January – April 2005 and the amount in this dispute totals $4,260.06.  NT 76

8. Conservation measures were taken to winterize the facility, close unused portions, and turn off heat in preparation to sell.  NT 13-14, 23-24, 26, 36
9. One freestanding radiation electric heater was utilized on the second floor during business hours.  NT 13, 39

10. Thomas Greco, (Greco) operating managing partner for the Respondent, testified that the thermostats that controlled the electric heat were switched “off.”  NT 25-26

11. No evidence was provided to show the actual thermostats and whether they actually could be turned “off.”  
12. June 14, 2005, two of the Respondent’s employees and Greco conducted a walk-through of the property to determine electric demand in preparation for this hearing.  Respondent’s employees conducted a high bill investigation during the walk-through.  NT 15, 96, PPL Exh. 5

13. John Reichert, (Reichert) customer contact representative for the Respondent participated in the June 14, 2005 walk-through.  Reichert did not look at the Complainants thermostats during the walk-through.  NT 105

14. Reichert testified that the circuit breakers were off and later testified they were on.  NT 100, 106-107

15. The Respondent’s Exhibit 5, containing notes from the June 14, 2005, walk-through indicated the circuit breakers were “on.”  PPL Exh. 5

16. Two of the Complainant’s employees continued to work on the second floor of 33 Wilkes-Barre Boulevard Monday – Friday, during normal business hours, through the period in dispute, January-April 2005.  NT 14

17. Office equipment and lights were components of the electricity demand for the January – April 2005 period.

18. Greco was not aware of the kilowatt rate that the Complainant paid other than what was stated on their (Complainant’s) bill.  NT 26
19. Greco did not look at the base kilowatt rate, he looked at the Complainant’s limited operation and “felt something was wrong.”  NT 32
20. Mary Tencza, (Tencza) finance manager for the Complainant called the Respondent sometime in April 2005, and asked to have their (the Complainant’s) meter checked because she believed their bill was too high.  NT 38
21. Theresa Albright, (Albright) customer support supervisor for the Respondent, testified that the Complainant’s rate during January – April 2005 was GS3.  NT 46, 85
22. An account under the GS3 rate is charged for a minimum demand of 25 kilowatts per month.  This was the most advantageous rate available to the Complainant in January-April 2005.  NT 46-47, 69, 72, 84, 85-86, 92
23. Under the GS3, rate schedule if the customer uses less than the 25-kilowatt minimum demand, that customer is still billed for 25-kilowatt hours.  NT 50, 83
24. The Complainant filed an informal complaint before filing this one.  During the informal complaint process, the Respondent could not respond to the PUC because the Complainant did not cooperate with callbacks and requests to visit the property.  NT 55
25. The Complainant allowed access to the property in mid June.  NT 55

26. The Respondent visited the property and removed the meter, returned the meter to their lab and tested it for accuracy.  This was the meter at the property during January- April 2005.  The meter tested 100.1 % accurate.  NT 58-59, PPL Exh. 3
27. A rate schedule with a customer is typically for a twelve (12) month period.  NT 80, 83
28. The Complainant did not request a rate change when they (Complainant) tapered down their operations.  NT 83

29. The Respondent’s high bill investigation showed the Complainant had the ability to use 15.37 kilowatts monthly without using electric heat.  If the Complainant used electric heat, it would add an additional 12.35 kilowatts to the monthly bill for a total potential usage of 27.72 kilowatts monthly.  NT 120, PPL Exh. 5
30. During January – April 2005, the Complainant never used more than 25 kilowatt-hours monthly.  Therefore, the Complainant was billed for the minimum of 25-kilowatt hours.  NT 121, C. Exh. 9

31. The Complainant did not understand the rate schedule.  Greco personally was unaware of the way the GS3 rate schedule worked, and did not realize there was a minimum, maximum, and time of day provision.  NT 20, 26, 29, 31-32
32. Neither Greco nor Tencza asked the Respondent for assistance understanding their chosen rate schedule.
DISCUSSION
This Complaint comes before the Office of the Administrative Law Judge because TGRG, LLP (Complainant) believed they were being overcharged for electric service by the Respondent.  However, as became clear during the hearing, the Complainant did not understand the rate schedule they had chosen.  As a result, the Complainant paid a minimum charge even if they used less electricity.  I will discuss more thoroughly below the evidence presented at hearing, and why ultimately the Complainant failed to meet their burden of proving that the Respondent over charged them.
Burden of Proof:

The Complainant has the burden of proving his case.  66 Pa. C.S. §332 (a) A complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).
Legal Standard:

All public utilities in Pennsylvania must provide safe, adequate, reasonable and effective service and facilities to their customers.  66 Pa. C.S. §1501.  “Service” is defined as “used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities…in the performance of their duties.”  66 Pa. C.S. §102

Additionally, all rates charged by such a public utility must be just and reasonable.  66 Pa. C.S. §1301.  The Public Utility Code (Code) further mandates that no utility shall demand or receive a rate that is greater or less than that specified in its tariffs.  66 Pa. C.S. §1303.  A utility cannot unreasonably discriminate for or against a particular customer by establishing a special rate for them.  66 Pa. C.S. §1304.  Rates are determined in rate cases and are found in the approved tariff for a utility.  The tariff for a utility often has a number of different schedules for different classes of customers.  In summation, the Respondent can only charge the rates specified in its tariff approved by and on file with the Commission.  

The provisions of a Commission approved tariff have the force of law and are binding on both the utility and its customer.  Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339(Pa. Commw. 1977), Brockway Glass Co. v. PA Public Utility Comm’n, 437 A.2d 1067(Pa. Commw. 1981).  Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 594 A.2d 816(Pa. Commw. 1991), alloc. den. 605 A.2d 335(Pa. 1992).  

History of Complaint:

Thomas Greco, (Greco) operating managing partner for the Complainant (Complainant or TGRG) testified for TGRG.  Greco has been the operating managing partner for the company since its inception around 1990.  (NT 6)  At the time of the hearing, the Complainant owned a parcel of property at 33 Wilkes-Barre Boulevard, Wilkes-Barre, Pennsylvania.  The property was a renovated train station with ancillary train cars made into a nightclub and restaurant.  In August 2004, the Complainant closed its business in preparation to sell the property to the county.  For some number of months, the Complainant continued to use portions of the building as offices.  During January-April 2005, the Complainant and several other TGRG employees used second floor offices in the main building.  It is the electric bills for these months that the Complainant is challenging.  It is the Complainant’s belief that he was overcharged.  Greco asserted that they had closed down much of the facility, that the thermostats were off and that they used little electricity and that the bill must therefore be wrong.  Mary Tencza, (Tencza) finance manager for TGRG telephoned the Respondent in April 2005, to ask them to check TGRG’s meter.  She believed the electric bills were “extraordinarily high.”  (NT 38)  The Respondent returned Tencza’s call and spoke to another woman in the office.  Tencza testified the Respondent’s return call was soon after her initial call.  (NT 41)  Shortly thereafter, on April 8, 2005, the Complainant filed an informal complaint with the Commissions Bureau of Consumer Services.  (BCS).
  BCS investigated the complaint, determined the bills were accurate and issued an informal decision May 10, 2005.
  That informal decision required the Complainant to pay $4,260.06 by May 16, 2005.  This Formal Complaint was filed on May 16, 2005.
Complainant’s rate schedule:

The Complainant is a commercial account that took service in the name of TGRG since January 2002.  (NT 48)  TGRG received service under the GS3 schedule in the Respondent’s approved tariff.  This approved tariff is available on the Respondent’s website.
  When the Complainant requested and received service, they chose the GS3 schedule over at least one other available choice, such as the GS1 schedule.  (NT 69)  No testimony was provided by either party as to who for the Complainant was responsible for choosing the GS3 rate.  Excerpted below is a portion of the Respondent’s approved tariff.  
RULES FOR ELECTRIC SERVICE

RULE 2 - REQUIREMENTS FOR SERVICE

C. SELECTION OF RATE SCHEDULES
(1) When more than one rate schedule is applicable to a service, the Company applies the rate schedule which is most advantageous to customer, based on customer's advice to Company regarding customer's anticipated service conditions.  However, customer has the option of contracting for service under any applicable rate schedule.

(2) When customer's requirements change permanently and another rate schedule becomes more advantageous, Company will, after receiving notice of change in service conditions from the customer, recommend a new contract under the more favorable rate schedule for an initial term of not less than one year from the last meter reading date.

(3) When, through any cause, a contract is entered into with customer on a rate schedule not applicable to the service, Company will transfer the service to the rate schedule applicable, so notify customer and adjust the charges for service already supplied.  (Emphasis added.)  

It is clear from the language above that the customer is responsible for choosing the desired rate schedule among available and applicable rates.  The customer is also responsible for alerting the utility of changes in service conditions.  Greco, operating managing partner for TGRG was completely unaware of the rate schedule TGRG was under and clearly did not understand the rate schedule and that TGRG was paying for a minimum demand.  The following testimony belies this.  Greco: “my understanding would be if I shut down areas of the property and don’t use the large consuming things such as the heat in those areas that my bill should be substantially reduced.”  Counsel for the Respondent: “did you take into consideration …whether your bill is based only on kilowatts used or on the demand as well?”  Greco: “I didn’t take that into consideration, no.” (NT 20)  By the ALJ to Greco:  “in terms of a commercial rate and being billed for demand plus usage, are you aware of the actual rate that you pay?”  Greco: “Other than what is on the bill, that’s all I would know.”  (NT 26)  Counsel for the Respondent: “did you take into consideration whether this [referencing C. Exh. 10, a PPL bill] was the minimum amount you could be charged for the generation based upon the rate that you chose?”  Greco: “I didn’t look at a base rate.  I just looked at what limited operations we have ... versus what the bills would be and there was --- it just didn’t make sense.”  The Respondent through one of its witnesses showed that because of the actual usage that TGRG used that they were in fact on the most advantageous rate.  Their bills would have been greater had they chosen to be on GS1.  The Complainant chose GS3 and was billed accordingly.  Their meter tested at 100.1% accuracy.  The June 14, 2005 walk-through provided credible evidence that the Complainant had the capacity to use the amount of electricity they were consuming.  There is nothing in the record that suggests the Respondent did anything improper with regard to the Complainant's bill.  The Complainant failed to meet his burden of proof, there is no showing that a credit is warranted, and this complaint shall be dismissed in the ordering paragraphs below.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties.  66 Pa. C.S. §701
2. It is TGRG’s responsibility to choose an available and applicable rate schedule, and to alert PPL Electric Utilities Corporation of changes in service conditions.  PPL Tariff Rule 2.

3. PPL Electric Utilities Corporation appropriately billed the Complainant under its approved tariff and in accord with the GS3 rate schedule.

4. TGRG, LLP failed to show PPL Electric Utilities Corporation improperly billed TGRG.

5. TGRG failed to meet its burden of proof. 
ORDER

THEREFORE, 
IT IS ORDERED: 
1. The Formal Complaint of TGRG, LLP at Docket No. C-20054572 is dismissed. 
Date:
March 22, 2006



_________________________________








Ember S. Jandebeur







Administrative Law Judge
	�	The informal complaint was briefly mentioned at the hearing and I advised the Parties that I was taking judicial notice of the BCS decision and that I would look it up on the BCS site and make it part of this record.  NT 71, see also 52 Pa. Code §5.408 


	�	The BCS record does not indicate whether the rate schedule was explained to the Complainant.


	�	Neither Party provided reference to the Respondent’s approved tariff. I take judicial notice of its existence and applicability.  52 Pa. Code §5.408 


	�	Excerpted from Supplement No. 2, Electric Pa. P.U.C. No. 201, Second Revised Page No. 6, Canceling First Revised Page No. 6, Effective January 1, 1999.  � HYPERLINK "http://www.pplelectric.com/NR/rdonlyres/2EA5BE65-3949-4E83-A90E-AC9CEDD648A3/0/rule2_r.pdf" ��http://www.pplelectric.com/NR/rdonlyres/2EA5BE65-3949-4E83-A90E-AC9CEDD648A3/0/rule2_r.pdf�
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