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HISTORY OF THE PROCEEDING



On June 13, 2005, James F. Murphy (“Murphy” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against Aqua Pennsylvania, Inc. (“Aqua” or “Respondent”) alleging the following:  that the Respondent is “ripping-off” its customers to purchase other water companies with the blessing of the Commission; that the Respondent is a business like any other business that provides a service to its customers; that the Respondent’s water customers should not be billed for minimum charges, especially if the customer did not use any water; and that the customers should not be billed for Distribution System Improvement Charges (DSIC). 



On August 23, 2005, the Respondent, through its counsel, filed an Answer.  In its Answer, the Respondent stated that the Complainant does not object to the usage, he is objecting to the Minimum Charge and the Distribution System Improvement Charges (DSIC).  The Respondent averred that the Respondent’s tariff was revised in August 2004.  A copy of the Schedule of Rates, tariff provisions defining Minimum Charge and tariff provision defining Distribution System Improvement Charges (DSIC) were attached to the Answer.  The Respondent stated that the Complainant is being billed in accordance with the rates and charges approved by the Commission on August 5, 2004.



A telephonic hearing was held in this matter on October 18, 2005, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  James F. Murphy, the Complainant, participated and testified in support of the complaint.  Frances P. Orth, Esquire, represented Aqua Pennsylvania, Inc.  The Respondent presented one witness, Robert Griffin, the manager of regulatory accounting for the Respondent, who sponsored eight exhibits:  Aqua Exhibit 1 – Notice of Proposed Rate Changes-Main Division Customers dated November 14, 2003; Aqua Exhibit 2 – Statement of Reasons for Proposed Increase in Rates-November 2003; Aqua Exhibit 3 - Statement of Reasons for 2003 Rate Increase Request (from Website); Aqua Exhibit 4 - Commission Order at Docket No. R-0038805 entered August 5, 2004; Aqua Exhibit 5 - Water Tariff-Supplement 34 to Water-PA. P.U.C. No. 1, effective August 5, 2004; Aqua Exhibit 6 – Mr. Griffin’s letter to the Complainant, dated May 9, 2005; Aqua Exhibit 7 – the Complainant’s bill dated September 8, 2005; and Aqua Exhibit 8 – the Complainant’s billing history.



The record in this case consists of a 48-page transcript and eight exhibits.  The record closed November 9, 2005.

FINDINGS OF FACT



1.
The Complainant is James F. Murphy, 114 Woodview Lane, Media, PA 19063-2127.



2.
The Respondent in this proceeding is Aqua Pennsylvania, Inc.



3.
The Complainant has a residential water account with the Respondent (Tr. 7, 39; Aqua Ex. 7, 8).



4.
The Complainant has been a customer of the Respondent or its predecessor since 1968 (Tr. 12).



5.
Since the Complainant lives in Media, he is in the Respondent’s Main Division.  More than ninety percent of the Respondent’s entire service territory is in the Main Division (Tr. 4, 15).



6.
The Complainant did not file an informal complaint objecting to the minimum charge and the Distribution System Improvement Charge (“DSIC”) (Tr. 16).



7.
Robert Griffin is the manager of regulatory accounting for the Respondent (Tr. 13).



8.
Mr. Griffin is responsible for preparing and filing tariff filings for water and wastewater service for the Respondent (Tr. 14). 



9.
The Respondent’s last rate case, prior to the hearing, was filed in November 2003 (Tr. 19; Aqua Ex. 1).



10.
The Respondent provided notice of the proposed rate increase to its customers on November 14, 2003 in a separate mailing (Tr. 20; Aqua Ex. 1).


11.
The Complainant did not file a formal complaint during the Respondent’s last rate case (Tr. 28).



12.
The Complainant did not testify at the public input hearings held during the Respondent’s last rate case (Tr. 29).



13.
During the last rate case, the Respondent provided a technical statement of reasons for the rate increase and a more user-friendly statement for the customers (Tr. 26, 27; Aqua Ex. 2, 3).


14.
During the last rate case, the Respondent requested a rate increase for the following reasons:  the Respondent made and was continuing to make substantial investments in new utility plants; the Respondent’s expenses for wages, benefits and operations increased; and the Respondent must be able to raise capital to finance the needed plant investments (Tr. 28; Aqua Ex. 2, 3). 


15.
The Pennsylvania Public Utility Commission approved a rate increase for the Respondent in its order entered August 5, 2004, at Docket No. R-00038805 (Tr. 19, 32; Aqua Ex. 4).



16.
The Commission allowed the Respondent to increase the customer charge in the Main Division from $8.75 to $10.00 a month (Tr. 32, 33; Aqua Ex. 4, 5).


17.
For water consumed up to 2,000 gallons a month the consumption charge was increased to $5.271 per thousand gallons in the Main Division (Aqua Ex. 5, p.2)


18.
In the Respondent’s tariff, there is an explanation of the distinction between a minimum charge and a customer charge.  Some divisions have a minimum charge and a water allowance.  Other divisions have a customer charge and no water allowance (Tr. 37; Aqua Ex. 5, p. 9).


19.
The Distribution System Improvement Charge (DSIC) is a surcharge that the Commission approved in 1996.  The purpose is to recover the fixed costs of investment and infrastructure improvements between rate cases.  The explanation of the DSIC and a list of eligible projects are set forth in the tariff (Tr. 35, 36; Aqua Ex. 5)


20.
Mr. Griffin wrote the Complainant a letter dated May 9, 2004 in response to his complaint.  In the letter, Mr. Griffin explained the purpose of the customer charge.  He also explained that the Respondent charges in the arrears for both the customer charge and the volumetric charge (Tr. 38; Aqua Ex. 6).


21.
The Complainant did not respond to Mr. Griffin’s letter (Tr. 38; Aqua Ex. 6).



22.
The Complainant was billed in accordance with the current tariffs for water service in the Main Division (Tr. 40, 41; Aqua Ex. 5, 7, 8).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant is complaining about charges that are in the Respondent’s tariff that have been approved by the Commission.  Consequently, the Complainant bears the burden of proving by a preponderance of the evidence that the existing rates and charges are unreasonable, unjust or in violation of a Commission regulation or order.  Section 332(a), 66 Pa. C. S. §332(a), Duquesne Light Co. v. Pa. Public Utility Commission, 715 A. 2d 540 (Pa. Commonwealth 1998), Schellhammer v. Pennsylvania Public Utility Commission, 629 A. 2d 189 (Pa. Commonwealth Court 1993). 



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant complained that the 384,000 Aqua Pa customers should not be responsible for the minimum charge of $10.00 a month or the DSIC charges (Tr. 7).  He also stated that Aqua PA’s customers should not be responsible for the expansion of Aqua America (Tr. 7).  Frances Orth, Esquire, the Respondent’s attorney objected to the Complainant representing the Respondent’s 384,000 customers and noted that this was not a class action (Tr. 7.8).  The Complainant agreed that he did not represent all of the Respondent’s customers (Tr. 8).  In addition, Ms. Orth stated that Aqua America was neither a regulated water utility nor a Respondent in this case (Tr. 9).  She explained that Aqua PA is a subsidiary of Aqua America (Tr. 9, 10).  Consequently, the Complainant’s complaint was limited to his objection to paying the minimum charge and the DSIC charge (Tr. 10).  


Robert Griffin, the Respondent’s manager of regulatory accounting, explained that the Respondent’s rates have to be approved by the Commission.  He explained how the Respondent gave notice of the rate increase and the opportunities for customers to object prior to the approval of a rate increase.  The Complainant did not dispute that fact that he failed to file a formal complaint or testify during the public input hearing during the last rate proceeding (Tr. 28, 29).  Mr. Griffin presented copies of the Commission Order and the Respondent’s current tariff to show that the Commission approved the increase in the customer charge from $8.75 to $10.00 in the main divisions (Tr. 32, 33; Aqua Ex. 4, 5).  In addition, the Commission authorizes the Respondent to charge the Distribution System Improvement Charge (DSIC) (Tr. 35, 34; Aqua Ex. 5).  



The Complainant did not want to listen to Mr. Griffin’s testimony.  He interrupted a couple of times.  After he made his presentation, he said that he had to leave by 10:40 a.m. (Tr. 25).  The presiding officer explained that the hearing was scheduled for 10:00 a.m. and he did not express any time limitations until he completed his testimony.  Since the Complainant had completed his testimony, the Respondent would have the opportunity to respond to his allegations.  The Complainant hung up at 10:30 a.m.



Mr. Griffin completed his testimony and introduced the remainder of his exhibits which had been sent to the Complainant prior to the hearing.



Mr. Griffin presented a copy of the Complainant’s September 8, 2005 water bill to demonstrate that he is being charged according to the tariff (Tr. 39-43; Aqua Ex. 7).  The DSIC charge is explained in the bill (Tr. 42; Aqua Ex. 7).  A copy of the billing statement for the Complainant was also provided to show the amount that the Complainant is charged each month.  The statement includes an itemized listing of the charges including the charges for consumption and DSIC (Tr. 43-45; Aqua Ex. 8).


The Complainant failed to show that the Respondent was charging rates not approved by the Commission.



Based on the evidence in the record, it is clear that the Commission has approved the tariff and the Respondent is billing the Complainant based on the approved tariff.  The Complainant has the burden of proving that the existing rates are unreasonable unjust or in violation of a Commission regulation or order.  The Complainant did not bear his burden of showing that the Respondent is charging rates that are unreasonable, unjust or in violation of a Commission regulation or order.  



Consequently, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.


2.
That the Complainant bears the burden of proving by a preponderance of the evidence that the existing rates and charges are unreasonable, unjust or in violation of a Commission regulation or order.  Section 332 (a), 66 Pa. C. S. §332(a), Duquesne Light Co. v. Pa. Public Utility Commission, 715 A. 2d 540 (Pa. Commonwealth 1998), Schellhammer v. Pennsylvania Public Utility Commission, 629 A. 2d 189 (Pa. Commonwealth Court 1993). 



3.
That the Complainant has not sustained his burden of proof.  66 Pa. C.S. §332(a), Schellhammer v. Pennsylvania Public Utility Commission, 629 A. 2d 189 (Pa. Commonwealth Court 1993).



4.
An approved tariff is binding on the public utility and its customers. Kossman v. Pennsylvania Public Utility Commission, 694 A. 2d 1147 (Pa. Commonwealth Court 1997), Brockway Glass Company v. Pennsylvania Public Utility Commission, 63 Pa. Commonwealth Court 238, 437 A. 2d 1067 (1981).
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by James F. Murphy against the Aqua Pennsylvania, Inc. at Docket C-20054795 is dismissed.



2.
That the record in this case is marked closed.

Date:
March 21, 2006



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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