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HISTORY OF THE PROCEEDING
On January 13, 2006, Amanda L. Ace (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against National Fuel Gas Distribution Corporation (“Respondent” or “National Fuel”) requesting that the Commission not allow another rate increase and that the Commission “re-regulate National Fuel.” On February 9, 2006, Respondent filed an answer requesting that the complaint be dismissed. 
By Telephone Hearing Notice dated February 21, 2006, the parties were notified that an initial telephonic hearing in this case was scheduled for Tuesday, March 21, 2006 at 1:00 p.m.  A standard Prehearing Order was issued on February 24, 2006, stating the date and time of the scheduled hearing.  The Prehearing Order further advised the parties, inter alia, that they must be available when contacted by the presiding officer, and that the case would be dismissed if the customer (Complainant) failed to participate in the hearing and present evidence on the issues raised.
The hearing convened as scheduled pursuant to Section 56.174 of Title 52 of the Pennsylvania Code with both Complainant and Respondent participating.  Before the undersigned could explain the hearing procedure and begin the hearing, Complainant abruptly and voluntarily ended the telephone conference by hanging up her telephone after stating “no” in response to the question, do you wish to move forward and present a case?  Complainant did not withdraw the formal complaint and disputed the fact that she had filed a formal complaint in the first place.  

On the hearing record, I advised Respondent’s counsel, Lee E. Hartz, Esquire, that I would attempt to contact Complainant a second time to provide her an opportunity to participate in the hearing.  Complainant advised the undersigned that she did not want to participate in the hearing.  I tried to contact Complainant a third and final time and the line was busy.  

Respondent’s representative moved to dismiss the complaint for lack of prosecution.  No witnesses were presented and no exhibits were admitted into evidence.  No briefs were filed.  The record closed upon conclusion of the hearing.  This decision memorializes my ruling at the hearing granting the motion to dismiss the complaint.
FINDINGS OF FACT

1.
On January 13, 2006, Complainant filed a formal complaint with the Commission.
2.
By Telephone Hearing Notice and Prehearing Order, Complainant was notified that an initial hearing on her complaint was scheduled for Tuesday, March 21, 2006 at 1:00 p.m.  
3.
Complainant voluntarily chose not to participate in the hearing and present evidence.
4.
Complainant did not settle or withdraw her complaint prior to the scheduled hearing or obtain a continuance.

DISCUSSION

                       Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are accorded notice and the opportunity to appear and be heard.  Id.

Before the undersigned could explain the hearing procedure and begin the hearing, Complainant abruptly and voluntarily ended the telephone conference by hanging up her telephone after stating “no” in response to the question, do you wish to move forward and present a case?  Complainant did not withdraw the formal complaint and disputed the fact that she had filed a formal complaint in the first place.  I contacted Complainant a second time to provide her an opportunity to participate in the hearing.  Complainant advised the undersigned that she did not want to participate in the hearing.  I tried to contact Complainant a third and final time and the line was busy.    
            Under these circumstances, it appears Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of Complainant have been fully protected.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993); and 52 Pa. Code §5.245(a).
As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  By choosing not to participate and proffer any evidence to support her complaint, Complainant has failed to meet this burden.  Complainant’s failure to participate in the scheduled hearing was voluntary.  She has waived the opportunity to participate in the hearing and this case must be dismissed with prejudice.  52 Pa. Code §5.245(a); Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z‑00269892.       

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
             2.
The due process rights of Complainant have been fully protected in this proceeding.



4.
By failing to appear and proffer any evidence to support this complaint, Complainant has failed to meet her burden of proving that she is entitled to the relief she seeks from the Commission.  66 Pa. C.S. 332(a).

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion of National Fuel Gas Distribution Corporation to dismiss the complaint of Amanda L. Ace at Docket No. C-20065779 is granted.

2.
That the complaint filed by Amanda L. Ace against National Fuel Gas Distribution Corporation at Docket No. C-20065779 is dismissed with prejudice for failure to prosecute.

Dated: March 23, 2006
_________________________






Mark A. Hoyer





Administrative Law Judge
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