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C-20055072
             v.

Philadelphia Gas Works
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Lorraine Bush (Complainant), filed on February 6, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Marlane R. Chestnut, which was issued on January 10, 2006, in the above-captioned proceeding.  Philadelphia Gas Works (PGW) filed Reply Exceptions on February 21, 2006.

History of the Proceeding



On August 1, 2005, the Complainant filed a Formal Complaint (Complaint) against PGW wherein she alleged that the amount PGW claims she owes for natural gas service is incorrect and that PGW provided improper notice of termination of her service.  The Complainant stated that the alleged amount owed is $2,774.12 as of July 12, 2005.  The Complainant asked the Commission to investigate the charges on her bill and to order the Company to give her a reasonable payment agreement.  The Complaint is an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint.  By that Decision, which was issued on April 8, 2005, at BCS Case No. 1657486, the BCS found that the bills were correct as rendered and directed the Complainant to pay budget bills, when due, plus $48.00 per month toward the arrearage beginning in June, 2005.  At the time of the BCS decision, the Complainant’s account balance was $2,854.91.
On October 14, 2005, PGW filed an Answer to the Complaint in which it denied the Complainant’s allegations.  PGW alleged that the Complainant’s bills are correct as rendered and are based on actual gas usage.
  On January 3, 2006, a hearing was held by the ALJ.  PGW was represented by counsel, but the Complainant failed to appear.


On January 10, 2006, the ALJ issued an Initial Decision wherein she recom​mended that the Complaint be dismissed, with prejudice, due to the Complainant’s failure to prosecute.  The Complainant filed Exceptions to the Initial Decision and PGW filed Reply Exceptions as previously noted.  Because the Complainant provided a different mailing address in her Exceptions from the one she listed on her Complaint Form, the Commission re-served the Initial Decision on the Complainant on February 6, 2006.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made four Findings of Fact and reached eight Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



The ALJ noted that a Hearing Notice dated October 24, 2005, and a Prehearing Order dated October 31, 2005, were mailed to the Complainant at the address 
listed on her Complaint and were not returned to the Commission.
  Thus, the ALJ concluded that the Complainant had received those documents and had sufficient notice of the day, date and time of the scheduled hearing.  The ALJ cited Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993), for the proposition that once notice and opportunity to be heard has been provided, it is the responsibility of the parties to appear and to participate in the hearing.  The ALJ, therefore, recommended that the Complaint be dismissed with prejudice, consistent with our action at Jefferson v. UGI Utilities, Inc., Docket No. Z-00269862 (Order entered December 26, 1995).  (I.D. at 5).
In her Exceptions, the Complainant alleges that she informed representatives of PGW and the Commission that all correspondence related to matters that pertain to gas service at 1222 North 53rd Street in Philadelphia are to be mailed to her address in New York.
  The Complainant attached a copy of the “Notification of Intent to Appeal” form she submitted on April 19, 2005, in response to the BCS informal complaint decision.  This form listed the New York address as the address to which the Formal Complaint forms were to be mailed.  The Complainant also attached copies of several of her bills from PGW and copies of several letters of correspondence from her to PGW which state that all correspondence should be mailed to her address in New York.  The Complainant opines that the Hearing Notice was the only correspondence of which she was aware that PGW mailed to the Post Office Box in Philadelphia.  The Complainant requests: (1) that a hearing be scheduled; (2) that the Hearing Notice be sent to her New York address; and (3) that this matter be assigned to an ALJ other than ALJ Chestnut.  The Complainant further requests as much time as possible in scheduling the hearing, as she must incur the expenses associated with travel and travel arrangements to attend the Hearing.  (Exc. at 1-3).
In its Reply Exceptions, PGW rejoins that the Complainant designated on the Formal Complaint form she submitted, that her Philadelphia post office box was the correct address upon which to serve the documents in this proceeding.  PGW avers that it is the duty of a participant to apprise the Commission of changes to the participant’s current address and that there is no indication that this was done by the Complainant after filing her Complaint.  Accordingly, PGW requests that the Commission deny the Complainant’s Exceptions.  (R. Exc. at 2).


The disposition of the matter before us turns on a determination of whether the ALJ erred in dismissing the instant Complaint, with prejudice, due to the Complainant’s failure to attend the hearing.  In Jefferson, we established a policy that a complaint can be dismissed with prejudice for failure to attend a hearing on the merits.  In the matter before us, we find that while the Complainant submitted several documents with her Exceptions listing her mailing address to be the New York address, the Formal Complaint form filed by the Complainant listed the Philadelphia address for mailing purposes.  The Commission notes that the Formal Complaint was filed on August 1, 2005,
 several months after all of the evidence the Complainant provided was dated.  Therefore, the most recent correspondence prior to the date of the scheduled hearing indicated a Philadelphia address for mailing purposes.


  Upon review and consideration of the facts and circumstances in this proceeding, we are in agreement with PGW that it is the duty of a participant in a proceeding to apprise the Commission of changes to the participant’s current address
 and that this was not done by the Complainant after she filed her Formal Complaint.  Accordingly, we will deny the Exceptions of the Complainant and adopt the recommendation of the ALJ to dismiss the Complaint for the Complainant’s failure to appear and prosecute.
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, which dismisses the Complaint, with prejudice; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Lorraine Bush to the Initial Decision of Marlane R. Chestnut are denied consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Marlane R. Chestnut in the above referenced proceeding is adopted consistent with this Opinion and Order.
3. That the Complaint of Lorraine Bush against the Philadelphia Gas Works is dismissed, with prejudice.
4.
That the record in this case be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  May 4, 2006

ORDER ENTERED:  May 22, 2006
1	On September 14, 2005, PGW filed a “Request for Blanket Extension of Time in Which to file Answers to Complaints.”  The instant Complaint was included within this request.


�	The Complaint form submitted by Ms. Bush listed a mailing address of P.O. Box 53941, Philadelphia, PA and a service address of 1222 North 53rd Street, Philadelphia, PA.  The Complainant stated on the form that she did not have a phone and did not include any phone number.


�	The Complainant listed an address of P.O. Box 2414, New York,              NY 10163.


� 	The Formal Complaint form is the document used to prepare the service list for proceedings, unless a party indicates that a different address should be used.


� 	52 Pa. Code § 1.53(c).
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