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INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On November 22, 2005, Michael J. Dix (Complainant) filed a formal complaint against PECO Energy Company (Respondent) alleging that Respondent failed to follow proper procedures before terminating his electric service.  On December 19, 2005, Respondent filed an answer denying the material allegations in the complaint.
By Hearing Notice dated January 6, 2006, this case was assigned to me and the parties were notified that a hearing was scheduled for February 27, 2006.  On January 17, 2006, I issued a Prehearing Order that advised the parties of applicable procedural rules.
The hearing was held as scheduled.  Complainant appeared pro se and testified.  Complainant introduced nine exhibits, all of which were admitted into evidence.  Respondent was represented by Lisa Lutz, Esquire.  Respondent presented the testimony of four of its employees – Michael McGuire, a revenue manager, Susan Kennedy, a supervisor for the information desk and dispatch office, David Nagle, an energy technician, and Teresa Ferrier, a regulatory assessor.  Respondent introduced three exhibits, all of which were admitted into evidence.  The hearing transcript consists of 166 pages.  The record closed on March 13, 2006.
FINDINGS OF FACT
1.
On September 27, 2005, Respondent mailed to Complainant a ten-day shut-off notice which stated, among other things, that because Complainant’s bill payment was seriously past due, his electric service would be shut-off on or after October 11, 2005, unless he took one of three specified courses of action.  The courses of action specified were: (1) pay the past due amount of $347.57; or (2) show Respondent a paid receipt for the past due amount; or (3) contact Respondent right away to make payment arrangements or to dispute the past due bill.  PECO Ex. 3.
2.
On September 29, 2005, at 7:41 p.m., an automated predictive dialer used by Respondent’s vendor telephoned Complainant and left a voicemail message announcing that it was a very important message from PECO, and that Complainant was to telephone Respondent’s financial call center.  Tr. 50-51, 70-71; PECO Ex. 3. 
3.
On September 30, 2005, at 9:33 a.m., an automated predictive dialer used by Respondent’s vendor telephoned Complainant and left a voicemail message announcing that it was a very important message from PECO, and that Complainant was to telephone Respondent’s financial call center.  Tr. 50-51, 70-71; PECO Ex. 3.
4.
Respondent terminated Complainant’s electric service on October 12, 2005.  Tr. 8.
5.
On October 12, 2005, at 8:05 p.m., Respondent verified a medical condition at Complainant’s property, following a conference call with Complainant’s family physician.  Complainant’s family physician certified that Complainant’s daughter was ill and required use of an electrically powered vaporizer.  Tr. 12, 78-79.
6.
Respondent restored electric service to Complainant’s property on October 13, 2005 at 8:25 p.m.  Tr. 84.
7.
On October 28, 2005, Respondent received Complainant’s payment in the amount of $ 348.50.  Tr.145-146.
8.
As of the hearing on February 27, 2006, Complainant was current in regard to his electric bill payments.  Tr. 137-138.
9.
Respondent entered into payment agreements with Complainant on January 6, 2003, May 8, 2003 and April 1, 2004.  Complainant defaulted on each of the payment agreements.  Tr. 134; PECO Exs. 1, 5.

DISCUSSION
Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.


In the present case, Complainant alleges that Respondent terminated his service without providing proper notice and then failed to restore his service in a timely manner.  The Public Utility Code provides as follows, in pertinent part, in regard to the termination and restoration of service:
§1406.

Termination of utility service
(a)
Authorized termination.- A public utility may notify a customer and terminate service provided to a customer after notice as provided in subsection (b) for any of the following actions by the customer:
(1) Nonpayment of an undisputed delinquent account.

***

(b)
Notice of termination of service.-

(1) Prior to terminating service under subsection (a), a public utility:

(i) Shall provide written notice of the termination to the customer at least ten days prior to the date of the proposed termination.  The termination notice shall remain effective for 60 days.

(ii) Shall attempt to contact the customer or occupant, either in person or by telephone, to provide notice of the proposed termination at least three days prior to the scheduled termination.  Phone contact shall be deemed complete upon attempted calls on two separate days to the residence between the hours of 7 a.m. and 9 p.m. if the calls were made at various times each day.
(iii) ***

(iv) After complying with paragraphs (ii) and (iii), the public utility shall attempt to make personal contact with the customer or responsible adult at the time service is terminated.  Termination of service shall not be delayed for failure to make personal contact. 

(2) The public utility shall not be required by the commission to take any additional actions prior to termination.
***

§1407.

Reconnection of service

(a)
***

(b)
Timing.-When service to a dwelling has been terminated and provided the applicant has met all applicable conditions, the public utility shall reconnect service as follows:



(1)
Within 24 hours for erroneous terminations or upon receipt by the public utility of a valid medical certification.

***
66 Pa.C.S. §§ 1406, 1407.


The facts in the present case are these.  On September 27, 2005, Respondent mailed to Complainant a ten-day shut-off notice which stated, among other things, that because Complainant’s bill was seriously past due, his electric service would be shut-off on or after October 11, 2005, unless he took one of three specified courses of action.  The courses of action specified were: (1) pay the past due amount of $347.57; or (2) show Respondent a paid receipt for the past due amount; or (3) contact Respondent right away to make payment arrangements or to dispute the past due bill.  Complainant testified that he did not receive the notice until October 15, 2005, three days after his electric service was shut-off by Respondent.  Tr. 6-8.  Complainant however admitted that he has had problems with mail delivery, as his letter carrier sometimes delivers mail to the wrong address.  Tr. 19.  Respondent’s witness, Michael Maguire testified that the ten-day notice was mailed to Complainant on September 27, 2005, the date that appears on the notice, and that the notice was not returned to Respondent by the U.S. Post Office.  Tr. 53.


Respondent employs a vendor to provide notice to a customer at least three days prior to a scheduled service termination.  Tr. 49.  The vendor uses an automated predictive dialer to effectuate telephone calls to the customer.  Tr. 49.  The automated predictive dialer attempts to reach the customer on two separate days.  Tr. 49.  On the first day, the automated predictive dialer will call the customer a number of times throughout the day, and if no one answers the phone, a prerecorded message will be left on the customer’s answering machine in the evening.  Tr. 49.  The prerecorded message announces that it is a very important message from PECO, and that the customer is to call Respondent’s financial call center.  Tr. 70-71.  On the second day, the prerecorded message is left after the first attempt to reach the customer by telephone.  Tr. 49.  In the present case, prerecorded messages were left on Complainant’s telephone answering machine on September 29, 2005 at 7:41 p.m. and on September 30, 2005, at 9:33 a.m. according to the testimony of Mr. Maguire.  Mr. Maguire testified that the dates and times the prerecorded messages were left on Complainant’s answering machine were recorded by a computer.  Tr. 54; PECO Ex. 3.  Complainant testified that he received messages from Respondent on his answering machine in October 2005, but not in September 2005.  Tr. 9.



Respondent’s employees went out to Complainant’s property and terminated electric service on October 12, 2005.  Neither Complainant nor his wife was at the property at the time service was terminated.  Complainant testified that when his wife returned to the property on October 12, 2005, she found a termination notice that had been posted at the property by Respondent’s employees at the time service was terminated.  Tr. 9-10.



On October 12, 2005, Complainant’s daughter required use of an electrically powered vaporizer due to an illness.  Because electric service had been shut-off, Complainant arranged a telephone conference call between his family physician and an employee of Respondent in order to have service restored.  At 8:05 p.m. on October 12, 2005, Respondent’s employee verified that a medical condition existed at Complainant’s property and began the process of restoring service to the property.  Respondent’s employee, who verified the medical condition, contacted Respondent’s information desk and dispatch office.  The information desk and dispatch office then notified the dispatch unit.  The first technician dispatched on October 13, 2005, did not reach Complainant’s property due to his work on other emergencies he was assigned to.  Tr. 86-87.  Respondent then dispatched a second technician (Dave Nagle), who went to Complainant’s property and restored service on October 13, 2005, at 8:25 p.m.  Tr. 84.



The gravamen of Complainant’s complaint is that the three day notice was provided too soon, and that service was restored too late.  Complainant argues that the telephone calls to his home on September 29 and 30, 2005, were made more than three days prior to the termination of his service, and therefore did not meet the legal three-day notice requirement.  The Public Utility Code provides however, that the public utility attempt to make contact with the customer in person or by telephone at least three days prior to the scheduled termination.  See, 66 Pa.C.S. §1406(b)(ii).  The scheduled termination, (as provided in the ten-day notice mailed to Complainant on September 27, 2005), was on or after October 11, 2005.  The actual termination was on October 12, 2005.  Respondent’s attempts to reach Complainant by phone 12 and 11 days before the actual shut-off, was not so far in advance of the actual service termination so as to undermine the intent of the statute.  The intent of the statute is to require the public utility to take specified progressive steps to contact the customer in order to give him the opportunity to do what is required to retain service.  I note that the telephone calls were made 2 and 3 days after the ten-day notice was mailed to Complainant.  According to Complainant’s testimony he did not receive the ten-day notice until after his service was terminated.  Complainant should have received the ten-day notice (which was mailed by Respondent on September 27, 2005) well before the date his service was terminated.  However, Complainant was not able to show that the inordinate delay in his receipt of the ten-day letter was the fault of Respondent.  For all of the foregoing reasons, I do not find that Complainant met his burden of proving that Respondent violated the requirement that a public utility attempt to contact a customer in person or by telephone at least three days prior to a scheduled termination.


As previously stated, Complainant also argues that Respondent violated the law when it failed to timely restore service to his property.  The Public Utility Code provides that a public utility is to restore service to a property within 24 hours upon its receipt of a valid medical certification.  See, 66 Pa.C.S. §1407(b)(1).  In the present case, Respondent admitted that it exceeded the 24 hour requirement by 20 minutes.  Tr. 140.  Respondent via a telephone conference call received a valid medical certification from Complainant’s family physician on October 12, 2005 at 8:05 p.m., but Respondent did not restore service to Complainant’s property until October 13, 2005 at 8:25 p.m.  I therefore find that Complainant met his burden of proving that Respondent violated the law by failing to timely restore service to his property.



The Public Utility Code provides that a public utility may be fined up to $1,000 a day for a violation.  See, 66 Pa.C.S. §3301.  The Commission in Rosi v. Bell Atlantic set forth ten (10) factors to be considered in determining the amount of a civil penalty in slamming
 cases.  Rosi v. Bell Atlantic – Pennsylvania, Inc., C-00992409 (March 16, 2000) at 10 – 13.  Subsequently, the Commission has used the Rosi factors, to the extent applicable, to determine the amount of a civil penalty in other types of cases as well.  See, Schwartz v. Pennsylvania – American Water Company, C-20031315 (March 24, 2005); Pennsylvania Public Utility Commission v. Conectiv Energy, M-00991273 (April 18, 2000).  The 10 Rosi factors are:

1. Whether the violation was intentional or negligent.  If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500.00 to $1,000.00 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500.00 per day.  The precise penalty amount per day will be arrived at by applying the following additional standards, while recognizing that the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.

2. Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer’s account.

3. Whether the regulated entity initiated procedures to prevent future slamming.

4. The number of customers affected and the duration of the violation.

5. Whether the penalty arises from a settlement or a litigated proceeding.

6. The compliance history of the regulated entity which committed the violation.

7. Whether the regulated entity cooperated with the Commission.

8. The amount necessary to deter future violations.

9. Past Commission decisions in similar situations.

10. Other relevant factors.

Rosi v. Bell Atlantic – Pennsylvania, Inc. at 10 – 11.  In regard to the present case, consideration of the Rosi factors, to the extent applicable, results in the following analysis.



On October 13, 2005, the day service was restored to Complainant’s home, the weather was rainy and miserable, and Respondent had a significant number of work orders that day, including 413 electric emergencies, 70 gas emergencies and a number of medical restorations.  Tr. 82-83.  Evidence of record indicates that Respondent had an insufficient number of technicians available on that day in light of the bad weather and significant number of gas and electric emergencies and medical restorations, to timely restore power to Complainant’s home.  Respondent’s failure to timely restore service to Complainant’s home was thus unintentional and therefore, I start with “the presumption that the penalty will be in the range of zero dollars to $500.00 per day.”  Id. at 10.  I also note that: (1) Respondent failed to timely restore service by only 20 minutes; (2) one customer was affected; and (3) while the penalty arises from a litigated proceeding, Respondent admitted to committing the violation.  Tr. 140.  I further note that there is no evidence of record regarding: (1) any procedures initiated by Respondent to prevent a reoccurrence of the violation; or (2) Respondent’s compliance history.  In consideration of the applicable Rosi factors, I believe that it is just and reasonable and in the public interest to fine Respondent in the amount of $250.00 for the violation.  Under the facts of this case, I believe that the amount of the fine is sufficient to deter future violations.  



Finally, I note that Complainant alleges that subsequent to the restoration of his service, he contacted Respondent and requested a payment agreement.  Respondent however refused to enter into a payment agreement with him.  Respondent’s witness, Teresa Ferrier, testified that Respondent refused to enter into a payment agreement with Complainant because it had previously entered into payment agreements with him on three occasions (January 6, 2003, May 8, 2003 and April 1, 2004) and that he had defaulted on each agreement.  Tr. 134.  Complainant retorted that those prior payment agreements should not have been considered by Respondent because he lived at a different address and had a different account number at the time.  Tr. 151-153.  Ms. Ferrier responded that Complainant’s payment agreement history followed him to his present address.  Tr. 152-153.  



Section 1405(d) of the Public Utility Code, 66 Pa.C.S. §1405(d), provides that absent a change in income, the Commission cannot order a public utility to enter into a second or subsequent payment agreement with a customer who has defaulted on a previous agreement.  The statute does not require a public utility to disregard a customer’s payment agreement history from a prior address and account number.  In the present case, Complainant defaulted on three payment agreements with Respondent over the last three years, and there is no record evidence that Complainant informed Respondent of any change in income (as defined in 66 Pa. C.S. §1403) when he most recently requested a payment agreement.  Therefore, I find that Complainant did not meet his burden of showing that Respondent acted unlawfully when it refused to enter into a payment agreement with him.


CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2.
Complainant had the burden of proof.  66 Pa.C.S. §332(a).
3.
Complainant failed to meet his burden of proving that Respondent failed to comply with the three day notice requirement under 66 Pa.C.S. §1406.
4.
Complainant failed to meet his burden of proving that Respondent acted unlawfully when it refused to enter into a subsequent payment agreement with him.  66 Pa.C.S. §1405(d).

5.
Complainant met his burden of proving that Respondent failed to timely restore service to his property in violation of 66 Pa.C.S. §1407(b)(1).
6.
It is just, reasonable and in the public interest to fine Respondent in the amount of $250 for its violation of 66 Pa.C.S. §1407(b)(1).

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Michael J. Dix against PECO Energy Company at Docket No. C-20055605 is sustained in part and dismissed in part.



2.
That PECO Energy Company shall pay a civil penalty of $250.00 as provided for by 66 Pa.C.S. §3301, by sending a certified check or money order within twenty (20) days after service of the Commission’s order to:




Pennsylvania Public Utility Commission





P.O. Box 3265





Harrisburg, PA 17105-3265


3.
That PECO Energy Company cease and desist from further violations of the Public Utility Code and Commission regulations and orders.



4.
That this case be marked closed.







__________________________________








Charles E. Rainey, Jr.







Administrative Law Judge
Date:
March 27, 2006
	� 	Slamming refers to “[t]he unauthorized changing of a customer’s telecommunications provider, whether for local exchange service, intraLATA toll or interLATA toll.”  52 Pa. Code § 64.2.





PAGE  
9

