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HISTORY OF THE PROCEEDING



On October 21, 2005, Keith A. Messner (EC-6538) (Mr. Messner or Complainant), an inmate at the State Correctional Institution (SCI) at Albion, 10785 Route 18, Albion, PA 16475, filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Verizon Select Services, Inc. (VSSI).  In his Complaint, Mr. Messner alleged that, from the period of October 2003 to October 2005, VSSI provided inadequate telecommunications services to him, in that he was experiencing many dropped calls due to “noise” which was interpreted by the system as a prohibited custom calling feature on the receiving end.  Mr. Messner indicated that the called numbers did not have custom calling features, and that he had filed numerous discrepancy reports regarding these calls.  In addition, Mr. Messner asserted that there were recorded security messages which completely interrupted the call and involved an estimated 2-2 ½ minutes from each 15-minute call.  Mr. Messner requested refunds for the erroneously dropped calls and the time associated with the security messages.



On November 14, 2005, VSSI filed an Answer which denied that it had provided inadequate service and that Complainant was entitled to any refunds.  VSSI further denied that the overlay security messages involved 2-2 ½ minutes of talk time, although it acknowledged that the security messages played during every call.  By way of further answer, VSSI averred that the security message was mandated by 66 Pa. C.S. §2907(a) and by the Department of Corrections (DOC), that the initial security message was not charged to the caller, and that, while subsequent messages were charged to the caller, these subsequent messages involved only about 15 seconds of every 15-minute call.



On November 18, 2005, a Telephone Hearing Notice was issued which notified the parties that an Initial Telephonic Hearing was scheduled for Wednesday, January 18, 2006, at 10:00 a.m.  The case was assigned to me for a hearing and a decision.



On November 22, 2005, I issued a Prehearing Order which reminded the parties of the day, date, and time of the hearing.  In addition, the Prehearing Order provided applicable procedures concerning submission of proposed exhibits in advance, attorney representation, continuances, subpoenas, settlement discussions, and discovery.  Complainant was given notice that he had the burden of proof.



The Initial Telephonic Hearing was held, as scheduled, on Wednesday, January 18, 2006, at 10:00 a.m. and was transcribed.  Prior to the taking of testimony, I asked whether the parties wished to discuss settlement, and the parties elected to do so.  As a result of these discussions, Mr. Messner decided not to pursue the dropped calls issue, in exchange for VSSI’s commitment to ensure that the discrepancy forms concerning dropped calls would be evaluated and, if warranted, brought to the attention of VSSI for possible refund.  Tr. 10-11, 50‑51.  The remaining issue, which involved overlay message refunds, was reserved for litigation. 



Complainant proceeded pro se, with respect to the remaining issue, and testified in his own behalf.  Tr. 4.  He presented no exhibits.  VSSI, which was represented by William E. Lehman, Esquire, and N. Bruce Kazee, Esquire, presented the testimony of one witness (Denise Breslin) and no exhibits.  The parties elected not to file briefs, and I indicated that the record would be closed upon receipt of the transcript.  Tr. 54.



The transcript was received on January 26, 2006, and I closed the record the following day, by Interim Order dated January 27, 2006.  The record consists of 57 pages of transcript, the testimony of Complainant, and the testimony of one VSSI witness.  The case is now ready for a decision.

FINDINGS OF FACT


1.
Complainant is Keith A. Messner EC-6538 (Complainant or Mr. Messner) an inmate at the State Correctional Institution at Albion (SCI – Albion), which is located at 10745 Route 18, Albion, PA 16475.  Tr. 9.



2.
Respondent is Verizon Select Services, Inc. (VSSI) which, as an affiliate Verizon PA, Inc., provides inmate interLATA toll service within Pennsylvania.  Tr. 18-19, 21-23, 38.



3.
Mr. Messner is complaining about being charged by VSSI from October 2003 to October 2005 for the time associated with playing the security message during his outgoing interLATA calls within Pennsylvania.  Tr. 9-10, 12, 14-15, 28, 38.



4.
The security message, which interrupts the conversation, is played at the beginning of the call and then is played between the second and third minute and every five to six minutes thereafter.  The initial message is 18 seconds long, but the additional messages are 5 seconds in length.  The inmate is not charged for the initial security message, but is charged for the call time associated with the subsequent messages, for a total of 15 seconds of time charged during a 15-minute call.  Tr. 22-23, 33-34. 


5.
The Department of Corrections (DOC) contract for the provision of inmate telecommunications services requires the playing of the security messages which are the subject of the complaint.  The security message informs the called party that the call is originating from a correctional facility and that it is subject to monitoring and recording.  Tr. 21-23.



6.
Mr. Messner also has concerns about dropped calls for which he has been charged.  Tr. 10.



7.
VSSI agreed that, to the extent that Mr. Messner submits discrepancy forms regarding the dropped calls to the site administrator at SCI – Albion, VSSI would ensure that the site administrator was investigating the discrepancy forms in accordance with VSSI requirements.  If the site administrator finds that a refund might be appropriate, the site administrator is to bring the matter to the attention of VSSI, for consideration of a refund or credit.  Tr. 50-51.
DISCUSSION

Partial settlement


As stated previously, Mr. Messner and VSSI conducted settlement discussions prior to the commencement of the hearing and, based upon certain assurances, Mr. Messner elected not to proceed with the dropped call issue.  However, Mr. Messner requested that VSSI’s agreement be made a part of the record, and that VSSI follow through on its commitment.  Tr. 50.  I agree and have included VSSI’s commitment as part of this Order.



VSSI agreed that, to the extent Mr. Messner was submitting the requisite discrepancy forms to the site administrator (personnel who facilitate the telephone calls at SCI – Albion), VSSI would insure that the site administrator was investigating the discrepancy forms in accordance with VSSI requirements.  Then, if the site administrator, based upon these requirements, had reason to believe that a refund may be appropriate, the site administrator would bring the matter to VSSI’s attention for evaluation as to whether a refund would be provided.  Tr. 11, 50-51.  Mr. Messner indicated that he was satisfied with this agreement, and accordingly would not pursue that portion of his Complaint.  Tr. 10-11, 51.



I find that VSSI’s proposed resolution of the dropped call issue is reasonable and furthers the Commission policy which encourages settlements in whole or in part.  52 Pa. Code §5.231(a).  Accordingly, it is approved.

Billing for security message overlays  


In his Formal Complaint, Mr. Messner alleged that he was being unreasonably charged by VSSI for the time associated with the required security message overlays, and that refunds should be provided.  As the Complainant seeking affirmative relief from the Commission, he bears the burden of proof.  66 Pa. C.S. §332(a).  Thus, Complainant must demonstrate that Respondent provided unreasonable public utility service, under Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501.


To satisfy this burden, a complainant must demonstrate that the named utility is responsible for the problem involved in the Complaint, in that the utility has violated the Public Utility Code or a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992).



I conclude that the Complainant has not met his burden of proving that a violation of the Public Utility Code or a regulation or Order of the Commission occurred when the time associated with playing the security message overlay was charged to his account.  This conclusion is based upon the Commission’s recent ruling in Darrin White v. T-Netix, Inc. and T-Netix Telecommunications Services, Inc. (Darrin White) 
, wherein the Commission found that that “[t]hese interruptions to conversations are security related announcements provided pursuant to a contract with the Department of Corrections and are not a telecommunications service regulated by the Commission.”  The ruling in Darrin White was consistent with the Commission’s earlier ruling in Michael Dean (AS-1919) v. T-Netix, Inc.
, that the security related messages were a matter of contract between the service provider and the Department of Corrections and therefore did not involve a matter which the Commission had jurisdiction to administer.  



Since the Commission has concluded that these security message overlays are not a regulated public utility service, a refund request associated with the overlay interruptions also is not a matter that can be decided by the Commission.  66 Pa. C.S. §§102, 501.  Thus, Mr. Messner’s Complaint involving a refund request for the call time associated with the security messages must be denied.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over public utility service provided within the Commonwealth of Pennsylvania.  66 Pa. C.S. §§102, 501.


2.
As the Complainant seeking affirmative relief from the Commission, he bears the burden of proof.  66 Pa. C.S. §332(a).



3.
To satisfy this burden, a complainant must demonstrate that the named utility is responsible for the problem involved in the Complaint, in that the utility has violated the Public Utility Code or a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).



4.
The security related messages which overlay inmate telephone conversations, and which are provided by Respondent pursuant to a contract with the Department of Corrections, are not a telecommunications service which is regulated by the Commission.  Darrin White v. T-Netix, Inc. and T-Netix Telecommunications Services, Inc., Docket No. C-20054558, Commission Order adopting Initial Decision of Chief Administrative Law Judge Veronica A. Smith entered January 18, 2006; 66 Pa. C.S. §102.


5.
As the security related messages are not public utility services, the Commission is not authorized to order refunds associated with the service.  66 Pa. C.S. §§102, 501.


6.
The partial settlement of Mr. Messner’s complaint involving dropped calls is reasonable and should therefore be approved.  52 Pa. Code §5.231(a).  

ORDER



1.
That the partial settlement of the Formal Complaint filed by Keith A. Messner, at Docket No. C-20055469, against Verizon Select Services , Inc., concerning dropped calls is hereby approved.



2.
That, to the extent Complainant submits dropped call discrepancy forms to the site administrator at SCI - Albion, Verizon Select Services, Inc. shall ensure that the site administrator investigates the discrepancy forms in accordance with VSSI requirements, and that the site administrator brings meritorious claims to VSSI’s attention for evaluation as to whether a refund or credit would be appropriate.



3.
That the Formal Complaint of Keith A. Messner at Docket No. C-20055469, against Verizon Select Services, Inc., is in all other respects denied. 

Date:
April 11, 2006




______________________________








Kandace F. Melillo








Administrative Law Judge
	�	Darrin White v. T-Netix, Inc. and T-Netix Telecommunications Services, Inc., Docket No. C�20054558, Commission Order adopting Initial Decision of Chief Administrative Law Judge Veronica A. Smith entered January 18, 2006.


	�	Michael Dean (AS-1919) v. T-Netix, Inc., Docket No. C-20054402, Commission Order acknowledging finality of ALJ Weismandel’s decision entered August 23, 2005.
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