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This Initial Decision dismisses the complaint filed by George D. Ondeck (Mr. Ondeck) on November 28, 2005, against West Penn Power Company (WPP), at Docket No. C‑20055620, for the failure to satisfy the burden of proof.

HISTORY OF THE PROCEEDING


In his complaint, Mr. Ondeck alleged a dispute concerning the automatic bill payment plan of WPP.  The answer, denying the material allegations of the complaint, was filed on December 21, 2005.  On December 28, 2005, Chief Administrative Law Judge Veronica A. Smith issued an Interim Order Setting Conference Between Parties.  Pursuant to that Order, a report was submitted to the Mediation Unit.



By letter dated February 3, 2006, the Commission informed the parties that the hearing on this complaint would be held, by telephone, on March 9, 2006, at 10:00 a.m.  I issued a Prehearing Order in this case on February 8, 2006.  The hearing was held, as scheduled.



Mr. Ondeck, who was not represented by counsel, appeared and testified in support of his complaint.  He offered six exhibits, which were admitted into the record.  WPP, represented by counsel, presented one witness and offered four exhibits, which were admitted into the record.  Briefs are not being filed in this case.  The record, consisting of the 39-page transcript of the hearing and the 10 exhibits, was closed by my Order issued March 21, 2006.
FINDINGS OF FACT


1.
The Complainant in this proceeding is George D. Ondeck.  His address is 925 Burning Tree Drive, McKeesport, PA 15135 (Tr. 9).



2.
The Respondent in this proceeding is West Penn Power Company.  Its address is 800 Cabin Hill Drive, Greensburg, PA.



3.
Mr. Ondeck participates in WPP’s “power program” where the amount of each month’s electric bill is automatically deducted from his checking account and paid to WPP (Tr. 9-10).



4.
According to Mr. Ondeck, at some point WPP changed the date on which the deduction was made, and it now is deducted 10 to 13 days early.  It is his complaint that this gives WPP a monetary advantage.  He loses interest and WPP gains interest (Tr. 9-10; Comp. Ex. 1).



5.
In addition, Mr. Ondeck testified that he was given misinformation when he contacted WPP about the change in the automatic deduction date, being told that WPP had not changed the date.  However, when he asked to speak to a supervisor, he was informed that a change had been made in the automatic payment plan (Tr. 10, 16).



6.
According to Mr. Ondeck, the other utilities, with which he has arranged to have his bills paid by automatic deductions from his bank account, take the money out of his account on or very close to the due date of the particular bill (Tr. 11-14; Comp. Exs. 2-6).



7.
Mr. Ondeck has a computer and access to the internet, and could pay his bills using WPP’s internet payment program.  However, he is not willing to change how his electric bills are paid and wants a ruling from the Commission on his issue (Tr. 16-17).



8.
Before Mr. Ondeck became a participant in WPP’s “PowerPay” program, he paid his electric bills by check sent through the mail (Tr. 17).


9.
PowerPay is WPP’s direct payment plan.  A customer receives a monthly bill with a 20-day due date.  The payment is deducted from a pre-designated bank account of the customer 10 days after the billing date, in the middle of the payment period (Tr. 19).



10.
The 20-day payment period is based on the standards and billing practices of the Commission, which states that the due date of a bill is not to be less than 20 days from the date of transmittal.  WPP’s tariff repeats the Commission’s regulation (Tr. 19-20).



11.
Mr. Ondeck is not eligible, at this time, for WPP’s “bill extender program” because he is not receiving a federal pension or Social Security benefits (Tr. 17-18, 20-22).



12.
Customer participation in PowerPay is voluntary.  A customer wishing to participate in that program may contact WPP and provide the necessary banking information.  A customer can cease participating in PowerPay by providing WPP three-day’s notice of the customer’s withdrawal from the program, which can be given by telephone (Tr. 22-23).


13.
A customer can also elect to pay their electric bills through WPP’s EasyPay program.  This is an internet service in which a customer may choose to participate.  Electric bills are received online and payments are made online, with the payment being electronically transferred from the customer’s checking account.  Under EasyPay, the customer can wait until the due date of bill to make the online payment (Tr. 23-24).



14.
WPP customers also have the option of paying their electric bills by check, through the regular mail, using the envelope provided with the bill.  The only cost to the customer under this payment method is the cost of the stamp and the check or money order (Tr. 24).



15.
WPP customers may also pay their electric bill at designated payment centers (Tr. 24).



16.
In addition, there is a program available to WPP customers to pay their electric bills called “paymybill.com”.  WPP does not encourage its regular paying customers to use this program, but it is available if someone may be running short of cash, or the payment may be late.  There is a fee associated with using this program (Tr. 24-25).



17.
The various payment options available to WPP customers are not in the tariff.  They all provide for payment within the 20-day period, and all are listed on the back of each customer’s monthly bill (Tr. 25).



18.
The advantage to a customer using PowerPay instead of pay-by-mail is the savings in stamps and check costs.  The stamp savings are $4.68 per year (Tr. 26).


19.
At one time WPP deducted the PowerPay payments from the bank accounts of the participating customers on the due date of the bill.  In August of 2003, the payment deduction date was changed to the 10-day point rather than the due date (Tr. 26-28; WPP Ex. D).


20.
Beginning with electric bills issued to PowerPay customers, including Mr. Ondeck, in April of 2003, WPP informed the customers that, commencing August 1, 2003, the PowerPay deduction from their accounts would be made 10 days after their billing date.  This notice was contained on the electric bills of PowerPay customers in May, June, and July as well (Tr. 28-29; WPP Ex. D).


21.
The August 2003 bill is the first time Mr. Ondeck’s PowerPay was deducted 10 days after the billing date.  That bill contained a notice that the PowerPay would be deducted from his designated account 10 days before the due date.  This bill and the bill in September of 2003 also contained the deduction date change notice.  Beginning with the bill in October of 2003, the PowerPay deduction date continued to be shown as 10 days before the due date, but the notice about the change no longer was printed on the bill (Tr. 29-30; WPP Ex. D).



22.
In 2003, WPP learned that another utility had an automatic payment date earlier than a customer’s due date, and it studied the payment patterns of its customers.  According to that study, 80% of its customers who were paying their bills before the due dates were paying the bills, on average, eight to 10 days before the due date.  That is why WPP changed the PowerPay deduction dated to 10 days after the billing date (Tr. 31).


23.
Mr. Ondeck’s account with WPP is current.  He pays each month on time (Tr. 31; WPP Ex. A).



24.
Mr. Ondeck acknowledged that he doesn’t read his bills that carefully.  He just happened to read one of his bills and noticed the change years after it happened.  He also believes that WPP should be required to disclose how many PowerPay customers it has and how much income it earns in interest by deducting the bill payments from the accounts of its customers 10 days before the due date of the electric bills (Tr. 33, 35).

DISCUSSION
Section 701 of the Public Utility Code (Code), 66 Pa. C.S. §701, provides that any person having an interest in the subject matter may complain, in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer, or of any regulation or order of the Commission.

Section 332(a) of the Code, 66 Pa. C.S. §332(a) provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging a billing dispute pertaining to WPP’s PowerPay program, and requesting that WPP be prohibited from deducting the amount of the monthly electric bills from customer bank accounts before the due date of each bill, it is clear that Mr. Ondeck is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).
Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Morrissey v.  PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C. 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  For example, if one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).



Section 56.21 of the Commission’s regulations, which pertain to the payment of, among others, electric utility bills, provides that:


The due date for payment of a bill may be no less than 20 days from the date of transmittal; that is, the date of mailing or physical delivery by the utility to the ratepayer.



(1)
Extension of due date to next business day.  If the last day for payment falls on a Saturday, Sunday, bank holiday or other day when the offices of the utility which regularly receive payments are not open to the general public, the due date shall be extended to the next business day.



(2)
Date of payment by mail.  For a remittance by mail, one or more of the following applies:



(i)
Payment shall be deemed to have been made on the date of the postmark.




(ii)
The utility may not impose a late payment charge unless payment is received more than 5 days after the due date.



(3)
Branch offices or authorized payment agencies.  The effective date of payment to a branch office or authorized payment agent, unless payment is made by mail under paragraph (2), is the date of actual receipt of payment at that location.



(4)
Multiple notifications.  When a utility advises a ratepayer by multiple notices or contacts, which contain different due dates, the date on or before which payment is due shall be the last date contained in any of the notices.


As provided by this regulation, the Commission regulates the determination of the due date of an electric bill, and the manner in which, and the time within which payments of the bill are considered to be made on time.  The regulation pertains to payments made by mail, payments made at a branch office of the utility, or payments made at a designated payment agency, which could be a commercial establishment such as a pharmacy, store, etc.  The Code and the Commission’s regulations do not require that utility payments be made in a particular manner, and do not restrict a utility from offering customers additional ways for the payment of their bills.  The only restriction is that the due date for the bill cannot be less than 20 days from the billing date.



PowerPay, the payment of a customer’s monthly electric bills by means of pre-authorized, automatic deductions from the customer’s designated bank account, is one of several payment options offered by WPP to its customers.  Participation in that program is voluntary, i.e., customers are not required to have their electric bills paid in this manner.  Rather, they must take affirmative steps to enroll in that program.  WPP customers can also choose to pay their electric bills through EasyPay, or by mail, or in person at designated offices, or by using “paymybill.com”.  Mr. Ondeck is aware of all of these payment options, and is aware that he can exercise greater control over when funds are withdrawn from his account by not participating in the PowerPay program.  However, for reasons of his own, he chooses to have his bills paid through the PowerPay program.



WPP references the Commission’s decisions in Gus S. Nicholas v. West Penn Power Company, Docket No. C-20030265, entered December 19, 2005; and Patrick Cavanaugh v. Columbia Gas of Pennsylvania, Docket No. C-00982033, for the proposition that the PowerPay program’s deduction of the payment amount 10 days after the billing date is permissible.


In Nicholas, supra., the complaint filed by the customer raised allegations against the PowerPay program substantially similar to those made by Mr. Ondeck.  In that case, as in this one, the complaint dealt specifically with the change in the automatic payment deduction date.  Mr. Nicholas, however, was not a customer of WPP when he filed the complaint, and was not a customer of WPP at the time of the hearing in that case.  As a result, the complaint was dismissed because Mr. Nicholas lacked the legal standing to complain about the automatic payment deduction program.  Since there was no decision on the merits of the case in Nicholas, the Commission’s decision in that case does not establish that the PowerPay program is a permissible means for payment of WPP electric bills.


In Cavanaugh, supra., the customer filed a complaint against Columbia alleging that the time provided for the payment of his gas bill had been reduced from 20 days to 10 days, after he enrolled in Columbia’s “Zipcheck” program.  As in this case, Columbia argued that its Zipcheck program was a voluntary program offered to its customers for payment of the monthly gas bills directly from their bank accounts instead of mailing or delivering a check to Columbia.


The Commission considered the merits of the customer’s complaint in Cavanaugh, and stated, Opinion at page 5:

We note that the crux of the Complaint is that the Respondent deducted the amount of the Complainant’s natural gas bill less than twenty (20) days from the date of the mailing of the bill.  However, payment of the Complainant’s bill in this manner is not barred by either the Respondent’s tariff or our Regulations.  52 Pa. Code §56.21.



Section 1501 of the Code, 66 Pa. C.S. §1501, imposes on public utilities the duty to provide adequate and reasonable service and facilities for the accommodation, convenience, and safety of the public.  “Service” is defined in Section 102 of the Code, 66 Pa. C.S. §102, in its broadest and most inclusive sense to include any and all acts done, rendered, or performed, and any and all things furnished or supplied by public utilities in the performance of their duties under the Code to their patrons.  Although the Commission does not regulate the payment of utility bills through automatic deductions from customer bank accounts, the offering of such a program by a utility does, in my opinion, constitute part of the service offered by the utility, within the meaning of Sections 102 and 1501 of the Code.  Thus, the question to be considered is whether WPP’s change in the deduction date under its PowerPay program constitutes a failure to provide adequate and reasonable service.


I note that there is nothing in either the Code or the Commission’s regulations which prohibit a utility customer from paying a bill before the due date.  Unlike customers who choose to pay their electric bills to WPP by EasyPay, pay by mail, in person, or use paymybill.com, WPP customers participating in the PowerPay program have no control over when the funds to pay their electric bills are deducted from their accounts.  Prior to August 1, 2003, WPP deducted the funds from PowerPay customer bank accounts on the due date of each month’s bill.



The record in this proceeding demonstrates that WPP provided its PowerPay customers with advance notice that the deduction date under the PowerPay program would change from the due date of the bill to 10 days after the billing date, as well as the date on which the change would become effective.  This notice was included on the monthly electric bills of these customers in April, May, June, and July of 2003, and informed them that the change would become effective August 1, 2003.  Then for the electric bills of these customers in August and September of 2003, a notice was included on the electric bills that the deduction date had been changed to 10 days after the billing date.  



Mr. Ondeck candidly acknowledged that he doesn’t read his bills that carefully and didn’t become aware of the change in the deduction date until years after it occurred.  However, the fact is that WPP made a reasonable effort to inform its PowerPay customers that the deduction date for the payment of the electric bills was going to be changed.  Thus, to the extent that the complaint in this proceeding may be read as alleging that WPP provided unreasonable service by changing the deduction date of the PowerPay program without adequate notice, the record here clearly demonstrates otherwise.


It is my opinion, based on the record in this case, that Mr. Ondeck has failed to satisfy the burden of proof, and that the complaint in this proceeding should be dismissed.

CONCLUSIONS OF LAW


1.
The parties to and subject matter of this electric service billing dispute proceeding are properly before the Commission.


2.
Mr. Ondeck, the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Mr. Ondeck has failed to satisfy the burden of proof.



4.
The complaint should be dismissed for the failure to satisfy the burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:  
That the complaint of George D. Ondeck against West Penn Power Company, at Docket No. C-20055620, is dismissed for the failure to satisfy the burden of proof.

Date:  April 4, 2006
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Administrative Law Judge
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