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INITIAL DECISION 
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David A. Salapa

Administrative Law Judge

HISTORY OF THE PROCEEDING

On February 1, 2006, James R. Horney (Complainant) filed a complaint against UGI Utilities, Inc. (Respondent) asserting that the Respondent refused to provide service to his apartment because it was not starting new accounts in the City of Harrisburg.  Complainant claims he did not have any heat in his apartment with the result that three of his reptiles died.  The Complainant requests that the Commission conduct a hearing and take action against the Respondent.  

Respondent filed an answer to the complaint on February 20, 2006.  The Respondent denies that it refused to provide service to the Complainant.  The Respondent alleges that it requested the Complainant to provide a $150.00 security deposit due to Complainant’s low credit score.  The Respondent requests that the Commission deny the complaint. 

By hearing notice dated March 1, 2006, the Commission scheduled a telephonic hearing for this matter on April 4, 2006 at 10:00 a.m., and assigned the case to Administrative Law Judge Louis G. Cocheres.  By hearing notice dated March 6, 2006, the Commission reassigned the case to me.  I issued a standard prehearing order on March 9, 2006 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  
I conducted the hearing as scheduled on April 4, 2006 at 10:00 a.m.  The Complainant appeared in person, presented testimony and sponsored no exhibits.  Larry R. Crayne, Esq. representing the Respondent, appeared by telephone and sponsored two exhibits that I admitted into the record.  The initial hearing resulted in a transcript of thirty-nine pages.  The record closed on April 13, 2006, the date the transcript was filed with the Secretary’s Bureau.

FINDINGS OF FACT



1.
The Complainant in this case is James R. Horney, who resides at 201 Kelker Street, 1st Floor, Harrisburg, Pa.  (N.T. 8)



2.
The Complainant has resided at 201 Kelker Street for approximately three years.  (N.T. 8)



3.
The Complainant occupies a first floor apartment of a house that has been converted into two apartments.  (N.T. 8)



4.
Prior to residing at 201 Kelker Street, the Complainant resided at 1921 North Street, Harrisburg, Pa.  (N.T. 8)



5.
The Respondent in this case is UGI Utilities, Inc.  (N.T. 8)



6.
In October, 2005, Complainant’s landlord removed the oil furnace that heated the two apartments at 201 Kelker Street.  (N.T. 9)



7.
In October, 2005, the Complainant’s landlord installed natural gas service to the two apartments at 201 Kelker Street.  (N.T. 9)



8.
The Complainant’s apartment at 201 Kelker Street is now heated by natural gas space heaters in the bedroom and living room.  (N.T. 9)



9.
In order to establish natural gas service to his apartment, Complainant contacted Respondent during the first week of November, 2005.  (N.T. 10, 23)



10.
A representative of the Respondent gathered information from the Complainant in order to complete his application for natural gas service.  (N.T. 23)



11.
The Respondent did not have a hold on new accounts in Harrisburg in November, 2005.  (N.T. 23-24) 


12.
The Complainant asked to speak to a supervisor when he contacted Respondent during the first week of November.  (N.T. 11, 23)



13.
The Complainant’s telephone call to Respondent during the first week of November was disconnected.  (N.T. 11, 23)



14.
The Complainant contacted Respondent during the third week of November after he contacted the Commission.  (N.T. 12, 24)



15.
The Respondent’s representative informed the Complainant that he needed to furnish a $150.00 security deposit in order to receive natural gas service.  (N.T. 12, 24)



16.
The Respondent established gas service to Complainant’s apartment on November 18, 2005, two days after informing him of the need for a security deposit.  (N.T. 12, 24)


17.
The Complainant sent a security deposit to Respondent after the Respondent established natural gas service to the Complainant’s apartment.  (N.T. 12-13, 24‑25)



18.
The Complainant did not have any heat in his apartment during the first seventeen days in November.  (N.T. 11)

DISCUSSION

The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In this case, the Complainant contends that the Respondent refused to provide natural gas service to his apartment because it was not supplying natural gas service to new accounts in the City of Harrisburg.

There is a preliminary matter in this case regarding Complainant’s prayer for relief that I will address before addressing the merits.  In his complaint, Complainant alleges that three of his pet reptiles died because the Respondent did not provide natural gas service to his apartment.  To the extent that the Complainant is requesting that the Commission order the Respondent to compensate him for the loss of his reptiles, the Commission cannot order an award of this nature.  There is no question that the Commission lacks authority to award damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Cmwlth. 1995).  The Complainant will have to pursue an action for compensation for the loss of his reptiles either in the Court of Common Pleas or before a district justice.
Turning to the merits of the case, the Complainant asserts that the Respondent refused to provide natural gas service to his apartment.  The Complainant alleges that when he contacted the Respondent the first week in November, the Respondent’s representative stated that the Respondent did not supply new accounts in the City of Harrisburg.  (N.T. 10)  According to the Complainant, when he asked to speak to a supervisor, the Respondent’s representative disconnected the telephone call.  (N.T. 11)  Complainant did not immediately call back.  As a result, the Complainant’s apartment had no heat. (N.T. 13)
Complainant asserts that he called Respondent again the third week in November, after contacting the Commission.  (N.T. 11-13) He alleges that the Respondent’s representative, Denise, was rude to him.  (N.T. 12, 17-18) According to the Complainant, Denise told him that he needed pay a $150.00 security deposit in order for the Respondent to provide natural gas service to the Complainant’s apartment.  (N.T. 12) Complainant alleges this is the first time that the Respondent told him that he needed to provide a security deposit.  (N.T. 12) The Complainant agreed to pay the security deposit and two days later, the Respondent commenced providing natural gas service to the Complainant’s apartment.  (N.T. 12-13)  

Respondent presented a different version of events.  According to the Respondent’s records, the Complainant contacted Respondent on November 7, 2005 to establish natural gas service.  (N.T. 22-23) The Respondent’s representative obtained the Complainant’s Social Security number in order to complete his application.  (N.T. 23) After verifying the Complainant’s credit history, the Respondent’s representative informed the Complainant that he had to speak to the Respondent’s credit department. (N.T. 23) The Complainant requested that he be allowed to speak to the representative’s supervisor and he was placed on hold.  (N.T. 23) When the supervisor came on the line, Complainant was not on the line.  (N.T. 23) The Respondent did not have a hold on new accounts in the City of Harrisburg.  (N.T. 24)
According to the Respondent’s records, the Complainant contacted Respondent again on November 16, 2006.  (N.T. 24) The Complainant’s representative, Denise, informed the Complainant that he needed to provide a $150.00 security deposit in order for the Respondent to provide natural gas service.  (N.T. 24) The Respondent established service to the Complainant’s apartment on November 18, 2005. (N.T. 24-25, Ex. R1) Respondent received the security deposit from the Complainant on December 8, 2005.  (N.T. 28)
I find that the Respondent’s testimony that Respondent attempted to provide natural gas service are more credible and entitled to more weight than the Complainant’s testimony that Respondent refused to provide natural gas service.  I reach this conclusion for several reasons.  
First, the Complainant’s landlord had natural gas service connected to the building where the Complainant’s apartment is located.  (N.T. 9) According to the Complainant, his landlord had the Respondent connect natural gas service to the building in October.  (N.T. 9)  If the Respondent was not providing natural gas service to new accounts in the City of Harrisburg, it is unlikely that it would have connected natural gas service to the Complainant’s apartment building.  It is more likely that if the Respondent was not providing natural gas service to new accounts in the City of Harrisburg, it would have informed the landlord of this fact when the landlord made inquiries about connecting natural gas service to the building.  It is also unlikely that the landlord would have expended the resources to have natural gas service connected to the building if the Respondent had informed the landlord that Respondent was not going to provide natural gas service to the building.  
Second, the Complainant did receive natural gas service less than two weeks after his first telephone call to the Respondent.  (N.T. 12)  The Respondent commenced natural gas service to the Complainant’s apartment within two days of his second telephone call to the Respondent.  (N.T. 12-13) It is unlikely that the Respondent was not providing natural gas service to new accounts in the City of Harrisburg the first week of November, then providing it less than two weeks later.  
Third, the Respondent informed the Complainant that because of his poor credit history, the Respondent required a security deposit.  (N.T. 12, 24-25) This is a more reasonable explanation as to why the Respondent did not provide service after the first telephone call from the Complainant.  Respondent complied with the provisions of the Responsible Utility Customer Protection Act, 66 Pa. C.S. §§1401, et seq. in requiring a security deposit from the Complainant before commencing natural gas service.  The statute at 66 Pa. C.S. §1404(a)(2) authorizes the Respondent to require a security deposit where the customer or applicant is unable to establish creditworthiness to its satisfaction.  The Respondent’s witness testified that the Complainant’s poor credit history was the reason it required a security deposit.  (N.T. 24-25) Therefore, the Respondent did not violate any provisions of the Public Utility Code or Commission regulations in requiring a security deposit from the Complainant before commencing natural gas service.

Based on the evidence produced, I conclude that the Complainant has failed to prove by a preponderance of the evidence that the Respondent refused to provide service to his residence because it was not supplying natural gas service to new accounts in the City of Harrisburg.  Since the Complainant has failed to establish the allegations set forth in his complaint, I will deny the complaint and enter the following order.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701



2.
Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.



3.
The Complainant has not met his burden of proving that he is entitled to relief.  66 Pa. C.S. §332(a).



4.
The Commission is not empowered to award damages.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of James R. Horney against UGI Utilities, Inc. at Docket No. C-20065825 is hereby denied.



2.
That the record at Docket No. C-20065825 is marked closed.

Date:
April 18, 2006
_______________________



David A. Salapa


Administrative Law Judge
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