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HISTORY OF THE PROCEEDINGS


On October 24, 2005, Pasquale Propato (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent had billed him incorrectly.  The Complainant asked that the Commission investigate the Respondent’s billing practice and direct the Respondent to reduce the balance due to a zero amount.


On November 16, 2005, the Respondent filed an answer to the complaint.  The Respondent stated that on August 18, 2005, the Respondent visited the Complainant’s pizza restaurant and found meter tampering at the property, and that on the same day, the Respondent installed a new meter.  On September 20, 2005, it advised the Complainant that it would back-bill the Complainant for 4 years.



A hearing was held on February 15, 2006.  The Complainant proceeded unrepresented and testified on his own behalf.  The Respondent was represented by Lisa A. Lutz, Esquire, who presented the testimony of three witnesses and introduced 6 exhibits which were admitted into the record.



The record was closed on February 15, 2006.
FINDINGS OF FACT


1.
The Complainant is a business customer of the Respondent’s and takes service at 104 W. Moreland Road, Hatboro, Pennsylvania.  The Complainant has sold pizzas at this address since 2002.


2.
The Complainant’s electrical equipment at the shop consists of lighting, two ceiling fans, two coke coolers, a color TV, two under-counter refrigerators, two chest freezers, a steamer, a freezer, an ice machine, a walk-in freezer, a microwave, a furnace fan, a dough machine, and a roof-top air conditioning unit.  The roof-top air conditioning unit was installed on August 31, 2004.


3.
On August 18, 2005, the Respondent’s Revenue Protection Technician inspected the Complainant’s meter.  He found the Complainant’s meter was tampered with:  the meter was not sealed, the Z4 seal was broken, and the worm wheel was not in mesh with the gears.  The index reading stopped at 00003 and did not match the account meter reading.  He did not meet the Complainant because he was not at the restaurant at the time.  He then replaced the Complainant’s meter with a new one and sent the old meter to the Respondent’s meter shop for refurbishing.


4.
The Respondent measured the Complainant’s actual usage from August 18 to September 14, 2005, a period of 27 days.  


5.
On September 20, 2005, the Respondent sent a letter to the Complainant, explaining to the owner that his meter was tampered with and that the Respondent would back-bill the Complainant for 4 years from November 7, 2002, the time the Complainant opened his business at this location, to August 9, 2005, the time the Respondent found the meter tampering (PECO Exhibit 6).  


6.
On February 13, 2006, the Respondent’s Field Representative visited the Complainant’s pizza restaurant to do a cost estimate of the Complainant’s appliances.  She found that his daily average use (DAU) was in line with his last billing and that this DAU is within his potential usage (PECO Exhibit 5).


7.
The Complainant’s daily average use (DAU) between August 8, 2005 (a new meter was installed and activated, index 00000) and September 14, 2005 (a period of 27 days and a reading of 7419 was obtained) was 274.8 Kwh (7419/27).  This DAU was used to bill the summer months.  The DAU of 274.8 Kwh was multiplied by 40% to get the winter DAU, which is 164.9 Kwh (PECO Exhibit 6).



8.
The Respondent rebilled the Complainant’s account for the 4-year period between November 7, 2002 and August 9, 2005.  This account was debited $6,228.10 and $373.69 sales tax (PECO Exhibit 6).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has billed him incorrectly.  


Essentially, the Complainant testified that he operates a pizza restaurant at 104 W. Moreland Road, Hatboro and that he does not have the know-how to tamper with an electric meter.  He also testified that he pays regularly his electric bills and that, all of a sudden and to his amazement, he was asked to pay some seven thousand dollars.


The Respondent’s Revenue Protection Technician testified that on August 18, 2005, he found evidence of the meter tampering at the Complainant’s business location:  the z seal was broken, the meter disc was not rotating at the space of the Complainant’s usage, and the meter worm wheel was not in mesh with the gears.  Because the Complainant was not at the restaurant at the time, the technician did not notify the Complainant of the tampering.  At that time he replaced the old meter with a new one, activated it and reported the tampering.



The Respondent’s Field Representative testified that on February 13, 2006, she visited the Complainant’s business.  She made a cost estimate of the Complainant’s appliances and found that his daily average use (DAU) was in line with his last billing and that this DAU is within his potential usage.



From the testimony above, I conclude that Complainant has not carried his burden of proof.



In Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213 (1990), the Commission ruled that a utility is authorized to backbill an electric utility customer for estimated unmetered usage for a four-year period because the customer caused the improper wiring which prevents metering.  Under this ruling, the respondent is therefore authorized to backbill the complainant for estimated unmetered usage for a four-year period from the time the impropriety which prevents metering was discovered.



Further, the Commission has repeatedly held that a customer with a commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.  Kayla’s Place Inc. v. Duquesne Light Co., C-00981711 (Pa. PUC May 24, 1999); Kenny d/b/a Flower and Flag Depot v. Duquesne Light Co., C-0967789 Pa. PUC November 27, 1996); 52 Pa. Code §§55.2(a) and 56.1.  Nevertheless, a public utility may offer a payment arrangement to a commercial customer although it is not required to do so.  Kayla’s Place Inc.


In this instance, as a commercial customer, the Complainant is not entitled to a payment plan under the Public Utility Code, a Commission regulation or a Commission order.



However, when backbilling the Complainant’s account, the Respondent should take into account the fact that the Complainant installed a roof air conditioning unit on August 31, 2004.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
The Complainant has failed to carry his burden of proof.



3.
The Respondent is authorized to backbill an electric customer for estimated unmetered usage for a four-year period from the date the inaccurate billing is discovered where the customer has no culpability.  Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213 (1990).



4.
A customer with a commercial account for public utility service falls within the Commission regulations and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapters 55 and 56.



5.
As a commercial customer, Pasquale Propato is not entitled to a payment plan under the Public Utility Code, a Commission regulation or a Commission order.  

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the complaint of Pasquale Propato against PECO Energy Company at Docket Number C-20055474 is dismissed.



2.
That the Respondent is authorized to backbill the Complainant for estimated unmetered usage for a four-year period from the date the inaccurate billing was discovered at the Complainant’s business location at 104 W. Moreland Road, Hatboro, PA.



3.
That when backbilling the Complainant’s account, the Respondent shall take into account the fact that the Complainant installed a roof-top air conditioning unit on August 31, 2004.

Date: 

April 13, 2006



____________________________________








Ky Van Nguyen








Administrative Law Judge 

� 	Section 332(a) of the Public Utility Code provides:





  (a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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