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I.
HISTORY OF THE PROCEEDING



By Procedural Order entered October 3, 2003, the Pennsylvania Public Utility Commission (Commission) initiated three separate proceedings to implement the responsibilities delegated by the Federal Communications Commission (FCC) in its Triennial Review Order (TRO), In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, No. FCC 03-36, 18 FCC Rcd 16978 (rel. August 21, 2003); Errata, FCC 03-227, 18 FCC Rcd 19020 (rel. September 17, 2003).  


This particular proceeding was to “develop a batch hot cut process in Pennsylvania [or] . . . otherwise recommend why such a process is not necessary” and to “evaluate the feasibility of [electronic loop provisioning].”  Procedural Order at 23-24.
  The Commission directed its Bureau of Fixed Utility Services (FUS) to conduct a technical proceeding “encompassing the previously ordered Verizon electronic loop provisioning trial and the development of a Verizon batch hot cut process” and to provide periodic progress reports.  Procedural Order at 24.  Attached to the Procedural Order were interrogatories that Verizon was directed to answer and other interrogatories for interested competitive local exchange carriers (CLECs).  Procedural Order, Appendix B.


A Secretarial letter was issued on October 14, 2003 setting forth various procedural requirements relating to the technical proceeding.  That letter inter alia allowed the participation of the statutory agencies (the Office of Small Business Advocate (OSBA), the Office of Consumer Advocate (OCA), and the Office of Trial Staff (OTS)) for the purpose of observation.
 


Pursuant to the Procedural Order, declarations were filed by Verizon and comments were filed by various CLECs.  Progress reports were submitted by FUS on November 3, 2003 and February 13, 2004.  


By Secretarial letter dated March 19, 2004, the parties were notified that the investigation had been transferred from FUS to the Office of Administrative Law Judge (OALJ) as there had been a failure to reach a consensus agreement.



By Prehearing Conference Notice dated June 9, 2004, the investigation was assigned to me and a prehearing conference was scheduled for July 15, 2004.  This prehearing conference was held as scheduled on July 15, 2004.  Participants included Verizon Pennsylvania, Inc. (Verizon PA); Verizon North, Inc. (Verizon North) (jointly, Verizon); AT&T Communications of Pennsylvania, LLC (AT&T); Cavalier Telephone Mid-Atlantic LLC (Cavalier); Covad Communications Company (Covad); MCI WorldCom Network Services, Inc. (MCI); OCA; and OSBA.



At that prehearing conference, I denied Verizon’s Petition to Discontinue or, in the Alternative, to Stay Proceeding, which had been filed on July 7, 2004, as being premature and inconsistent with a March 25, 2004 Secretarial letter, agreed that the schedule should be set so as to allow completion of the pending investigation before the New York Public Service Commission (NY PSC) concerning the same issues, directed Verizon to provide monthly updates of the New York investigation or any other matter relevant to this proceeding, determined the parties of record and set September 14, 2004 for a further prehearing conference.  See, Prehearing Order #1, dated July 16, 2004.  Those updates were provided by Verizon as directed.


By Prehearing Conference Notice dated August 2, 2004, a second prehearing conference was scheduled for September 15, 2004.  That further prehearing conference was held as scheduled.  Participants were Verizon, AT&T, Cavalier, Covad, MCI, OCA and OSBA.  Various procedural matters were addressed.  See, Prehearing Order #2, dated September 15, 2004.


By Prehearing Conference Notice dated September 16, 2004, a third prehearing conference was scheduled for October 28, 2004.  As the result of the consensus schedule and listing of issues supplied by the parties in compliance with the September 15, 2004 Prehearing Order #2, this further prehearing conference was cancelled.  On October 28, 2004, I issued Prehearing Order #3, which inter alia adopted the litigation and briefing schedule and issues listing proposed by the parties, permitted the substitution of MCImetro Access Transmission Services, LLC for MCI WorldCom Communications, Inc. and informed the parties that, with two exceptions, I intended to utilize the definitions contained in Newton’s Telecom Dictionary (20th edition, 2004).


Prehearing Order #4, dated November 2, 2004, directed the parties to address the hot cut process adopted by the New York Pubic Service Commission.  By Hearing Notice dated November 5, 2004 (corrected January 4, 2005), hearings were scheduled for February 8-10, 2005.  Prehearing Order #5, dated November 15, 2004, contained a revised issues listing.



On January 31, 2005, Verizon filed and served a Motion in Limine by Verizon Pennsylvania, Inc. and Verizon North, Inc. to Limit the Scope of the Proceeding or, in the Alternative, for Certification of a Material Question (Verizon Motion).  In this Motion, Verizon requested that the scope of the proceeding be limited to setting rates for basic, large job and batch hot cuts and not include any process issues.


By Hearing Cancellation/Reschedule Notice dated February 10, 2005, the hearings scheduled for February 8-10, 2005 were rescheduled for March 3-4, 2005.  



On February 10, 2005, MCI filed and served a Motion in Limine of MCImetro Access Transmission Services, LLC to Limit the Scope of the Proceeding (MCI Motion).  In this Motion, MCI asserted that the scope of the proceeding should not include any cost issues.


On February 14, 2005, OCA filed and served a Motion in Limine of the Office of Consumer Advocate to Limit the Scope of the Proceeding (OCA Motion).  In this Motion, OCA also asserted that the scope of the proceeding should not include any cost issues.



On February 15, 2005, Cavalier filed and served a Motion of Cavalier Telephone Mid-Atlantic, LLC to Dismiss this Case in its Entirety or, Alternatively, to Dismiss from this Case All non-“Batch” Hot Cut Rate and Process Issues (Cavalier Motion).  In this Motion, Cavalier requested that the case be dismissed or limited in scope.


On February 22, 2005, Verizon filed and served an Opposition of Verizon Pennsylvania, Inc. and Verizon North, Inc. to the Motion in Limine of MCImetro Access Transmission Services, LLC and the Office of Consumer Advocate to Limit the Scope of the Proceeding (Verizon Opposition).  In that Opposition, Verizon also opposed Cavalier’s Motion.


On February 22, 2005, Covad filed and served a Response to the Motions of MCI, OCA and Cavalier.


By Notice dated February 23, 2005, a further prehearing conference to address the outstanding Motions and responses was scheduled for February 25, 2005.


On February 25, 2005, MCI filed an Answer to Cavalier’s Motion.



The further telephonic prehearing conference was held as scheduled on February 25, 2005.  Verizon, Cavalier, Covad, MCI, OSBA, OCA and OTS participated.  The outstanding Motions were discussed.  I took the MCI, OCA and Cavalier Motions under advisement,
 advised the parties they could address them in their respective briefs and determined that as direct and responsive testimony had been prepared and served, the hearings would be held as scheduled on March 3-4, 2005 in order to provide the Commission with as complete a record as possible.  Tr. 96.


On March 2, 2005, Covad filed a letter memorializing a stipulation entered into with Verizon concerning data migrations.  They agreed that “all data loops should be priced at the rate of the process, i.e., basic, batch and large-job project, used for the migration.”


The evidentiary hearing was held as scheduled on March 3, 2005.  Present through counsel were Verizon, MCI, Cavalier and OCA.  Witnesses, either individually or in panels, were presented by Verizon, MCI and Cavalier.  These witnesses sponsored various statements and exhibits and were subject to cross-examination.  The statements and exhibits of the Covad and OCA witnesses were admitted by stipulation.  A listing of the statements and exhibits admitted into the record is attached to this Recommended Decision as Appendix A.  A transcript of 332 pages was produced.


On March 18, 2005, Verizon, MCI, Covad, OCA and OSBA filed and served a Joint Petition for Approval of Settlement Agreement (Petition), which proposed to implement various hot cut options.
  The Settlement Agreement was attached to the Petition.  A Statement in Support of Settlement was filed and served by OCA on March 18, 2005.  Although Cavalier did not join in the proposed settlement, it did not oppose it.  By Recommended Decision dated May 5, 2005, I recommended that the Commission approve the proposed settlement without modification.  The Commission adopted this Recommended Decision by Order entered July 15, 2005. 



Pursuant to a Briefing Order dated March 7, 2005, Main Briefs were filed on April 13, 2005 by Verizon, MCI, Cavalier, OSBA and OCA.  Reply Briefs were filed by Verizon, MCI, Cavalier and OCA on April 22, 2005.


In response to a query that I sent the parties, by letter dated January 31, 2006, Verizon expressed its position that the Commission should set hot cuts rates on the basis of the record produced in this proceeding 



On February 2, 2006, MCI
 filed a Petition for Leave to Withdraw, explaining that as the result of the merger of Verizon Communications, Inc. and MCI, Inc, it is now a subsidiary of MCI, LLC and is not interested in pursing this matter.


Also on January 31, 2006, Cavalier filed “Comments” in which it stated its position that the Commission should dismiss the current proceeding regarding the setting of rates due to “highly material changes of fact and law” since the conclusion of the evidentiary hearing.


Covad and OCA by e-mail correspondence dated February 14, 2006 jointly suggested that no rates be set, asserting that the Verizon/MCI merger commitment not to request higher UNE rates for 24 months, except for rates already on appeal, bars the Commission from granting any increase in the hot cut rates currently being charged.


As discussed in more detail below, it is my recommendation that the Commission not permit Verizon to file a tariff containing the hot cut rates proposed in this proceeding, that the hot cut rates established at Generic Investigation re: Verizon Pennsylvania Inc.’s Unbundled Network Element Rates, Docket No. R-00016683, Commission Tentative Order entered November 4, 2003, Final Order entered December 11, 2003, Compliance Order entered July 16, 2004 (Generic UNE proceeding) be permitted to remain in effect until new rates are established, and that this investigation be closed.
II.
DISCUSSION
A.
Scope of the Proceeding



As described above, several parties raised a question as to the scope of this proceeding.  There is no question that the Commission intended to address the issues relating to hot cut processes (especially the potential for use of electronic loop provisioning), as indicated in both the October 3, 2003 Procedural Order and the October 14, 2003 and March 19, 2004 Secretarial letters.  What is at issue is whether the Commission intended that rates for hot cuts be established as part of this investigation.



MCI, OCA and Cavalier argue that, based on the language of the Implementation Order and Secretarial letters, only process issues were to be addressed here.  If rates are to be included within the scope of the proceeding, then those parties claim that rates for basic hot cuts should not be examined here, as they were established in the separate generic UNE proceeding, and that to allow Verizon to implement a different rate for basic hot cuts would constitute a “proxy appeal” of the Commission’s Generic UNE decision.  



I refused to grant the various Motions filed by the parties to limit the scope of the proceeding for several reasons.  First, I agree that the Commission clearly intended that process issues were to be examined here.  The Procedural Order and Secretarial letters expressly reference those issues.  For example, in the March 19, 2004 Secretarial letter which assigned this proceeding to OALJ, the Commission expressly stated that, “[t]the scope of this proceeding includes consideration of the development of a batch hot cut process.”  Those same pronouncements were silent as to how rates – which necessarily must accompany the provision of hot cuts – were to be established.  Obviously, the Commission was aware that any hot cut processes arising from this proceeding would have to have rates associated with those services.  If the Commission wished to have the rates associated with whatever hot cut process resulted from this investigation made the subject of a separate rate proceeding, it certainly could have done so.  The fact is that no such reference to a separate or subsequent proceeding was made.



Clearly, the Commission from the initiation of this investigation intended that the scope be broad, so as to encourage the parties to reach as many areas of agreement as possible.  Had the parties reached consensus on rates, as well as particular hot cut processes, I am sure the Commission would have considered those issues.  

 

My second reason for denying the various Motions was based on the status of the proceeding.  When the first Motion was filed by MCI on February 10, 2005,
 discovery had been completed, and all parties had prepared and served direct and rebuttal testimony.  Hearings were scheduled for March 3-4, 2005.  Given the advanced stage of the proceeding, I thought it best to continue.



Finally, I was mindful that this was a Commission-instituted investigation, not a complaint or rate proceeding filed by an individual party.  Given the advanced stage and nature of the proceeding, I thought it appropriate that the Commission be presented with as complete a record as possible for its consideration.  Every party had an opportunity to present its position, and to examine and respond to the positions taken by the other parties, in accordance with the schedule developed by the parties.  Should the Commission wish to disregard any of the record, and consider rate issues in another proceeding (which is my recommendation), it certainly can do so.  



As I stated at the February 23, 2005 prehearing conference:  “I don’t see that there is any disadvantage to anybody by having the hearings regardless of what the ultimate determinations are in terms of what the Commission does concerning those rates.  We don’t really have a time constraint that we have to get this wrapped up by.”  Tr. 105.


Several other issues concerning the scope of the proceeding need to be addressed.  OCA claims that rate issues cannot be considered by the Commission in this proceeding because of a lack of notice.  This argument should be rejected.  First, OCA states at page 13 of its Main Brief that “The fact that only three of the CLECs in Pennsylvania actively participated in this important proceeding is an indication that perhaps not all were aware that one of the fundamental underpinnings of their business – Pennsylvania’s basic hot cut rate – was at stake.”  This purely speculative statement ignores the fact that there were many more CLECs involved in the early stages of this on-the record proceeding.  In fact, at each of the early prehearing conferences, I had to direct that numerous CLECs be removed as parties because of their failure to participate.  These CLECs obviously were aware not only that proposed rates had been presented by Verizon in the technical conference and that this investigation was on-going, but also that I had directed that the parties – including them and OCA – develop a listing of the issues.  As did the Commission, I gave the parties virtually unlimited discretion in determining the issues to be addressed.  Had the OCA truly determined that there was inadequate notice, then it should have raised this issue at an earlier stage of the proceeding.


It should be noted that, subsequent to the initiation of this on-the-record investigation, on February 4, 2005, the FCC issued a Triennial Review Remand Order (TRRO) in response to the  USTA II decision.
  The FCC reversed its prior finding of impairment (“On remand, in light of changed circumstances and guidance received from the D.C. Circuit, we find no impairment arising from the hot cut process for the majority of mass market lines.”), relying in part on the new hot cut processes developed by the ILECs (and the lower associated non-recurring costs resulting from those processes) that address the operational and economic difficulties with hot cuts that the FCC had noted in its TRO.  TRRO, ¶210.


Finally, as the result of my recommendation that Verizon’s proposed rates not be adopted in this proceeding, it is unnecessary to address the argument contained in Cavalier’s Comments (and advanced by Covad and OCA through a joint e-mail) concerning the merger condition regarding the two-year moratorium on increasing UNE rates currently in effect.
B. 
Description of Hot Cut Options


Generally, a hot cut is necessary to move an end-user customer’s telephone service to a new carrier’s switch.  In a hot cut, Verizon disconnects a working (hot) line from a port on one carrier’s switch to a port on a different carrier’s switch, generally via the main distribution frame in a Verizon central office, without any significant out-of-service period.  Because the line is in active service, hot cut processes have been developed to minimize the amount of time the line is out of service while the migration is being performed.  The hot cut process includes all the administrative activities associated with ordering and provisioning the cut-over as well as physical pre-wiring and the actual cutover on the due date.  At the beginning of the process, the loop may be:  (1) a Verizon retail loop; (2) a loop being used to provide resold service; (3) part of a UNE-P (Unbundled Network Elements Platform) arrangement; or (4) a UNE-L (Unbundled Network Elements Loop) connected through a CLEC collocation arrangement to a CLEC switch used to provide local service.  After the cutover, the loop will generally be a UNE-L connected to a different CLEC switch.  Not included in the hot cut process are winbacks, in which Verizon transfers a customer from a CLEC to Verizon’s retail service, because winbacks do not require the same level of coordination between Verizon and the CLEC.  Verizon St. 1, 6-8.  Each process can be thought of as consisting of three broad functions – service ordering, provisioning, and central office wiring


As explained in Verizon St. 1, Verizon offers four different hot cut processes.  First, there are two types of basic 2-wire and 4-wire hot cuts, basic with WPTS (Wholesale Provisioning Tracking Process) and basic without WPTS.  The other two options are large job (project) and batch.  The use of WPTS is mandatory for the large job and batch hot cut jobs.  In addition, Cavalier utilizes what it refers to as the “Cavalier-Verizon process.”  Differences in rates result mainly from efficiencies achieved in the ordering or provision stages, because central office wiring work is similar.  Because the different types of hot cut processes follow most of the same steps, it is easiest to describe the basic process in some detail and then to explain how the other processes vary from it.

1.
The Basic Hot Cut Process


The basic hot cut is Verizon’s default, generally applicable hot cut.  It is not limited to individual hot cuts, but is used for orders of varying sizes.  It is described in Verizon St. 1, 12-18.  WPTS is a system developed by Verizon to assist in the coordination of functions associated with hot cuts.  It automatically retrieves and forwards necessary data and involves a secure web site on which authorized CLEC and Verizon personnel can view and download status information.  Basic with WPTS has become the default basic process.  Verizon St. 1.0, 13-14, Verizon Exh. II-C.



A basic hot cut is distinguished from the project and batch processes in that it is the only process in which orders are processed individually and independently.  The basic process begins with the ordering function, when a CLEC submits an order, known as a Local Service Request (LSR) via either Verizon’s Local Service Interface (LSI) or the Electronic Data Interchange (EDI) interface.  The LSR, which generates four Verizon service orders relating to that particular job, will either electronically flow through Verizon’s ordering systems, be routed to Verizon’s National Market Center (NMC) for manual processing, or be rejected back to the CLEC for additional work. 


In the provisioning function, Verizon’s Regional CLEC Coordinating Center (RCCC) takes the lead role in ensuring the order is properly provisioned, handling coordination as necessary between the various Verizon organizations involved in the process and between Verizon and the CLEC(s).  Much of the work that would otherwise be performed by the RCCC is now handled through the WPTS system.


Another step in the provisioning of the order is performed by the Assignment Provisioning Center (APC), which ensures that where the line to be hot cut is provisioned on Integrated Digital Loop Carrier (IDLC) technology, an alternative copper or Universal Digital Loop Carrier (UDLC) facility is available to complete the loop migration.
  Verizon St. 1.0, 9-10.


Verizon also includes the tasks of the Recent Change Memory Administration Center (RCMAC) within the provisioning function.  The RCMAC removes the translations from Verizon’s switch once a Verizon-to-CLEC migration is complete, terminating the provision of Verizon dial tone to the customer.  Verizon St. 1.0, 9.


The Central Office Wiring function includes prewiring work done before the date of the hot cut, the cutover work of the hot cut itself and some clean up work that is performed afterwards, such as pulling out wires that have been disconnected.  Each CLEC that is collocated in a Verizon Central Office (CO) has an appearance on a frame within the CO where the wire connections can be made between the CLEC and Verizon’s Main Distribution Frame (MDF).  All local loops, other than those provisioned via IDLC, enter the Verizon CO and terminate on the MDF.  Therefore, to connect to CLEC switching facilities, the Verizon CO technician runs a cross-connect wire from the MDF to the CLEC’s appearance prior to the scheduled hot cut and tests to make sure that the CLEC dial tone is working and that there are no apparent problems with the loop.  If there are problems, the technician notifies the RCCC.  Verizon St. 1.0, 15.


On the date of the hot cut, the CLEC provides a go-ahead confirmation, the Verizon technician again checks for dial tone and, assuming all is well, lifts the jumper going to the Verizon switch and lays down the wire going to the CLEC switch (lift and lay), completing the cutover to the CLEC service.  The CLEC is immediately notified (via WPTS) that the cutover has occurred and it notifies the Number Portability Administration Center (NPAC), an entity independent of Verizon and maintained by the North American Numbering Plan Administrator, so that incoming calls will be routed properly to the CLEC switch and be received by the customer.  Verizon St. 1.0, 15-16.


If there is a problem and the CLEC is unable to accept the customer, Verizon performs a “throwback,” restoring everything to the way it was prior to the hot cut.  Verizon St. 1.0, 16.

2.
The Large Job (Project) Hot Cut Process


The large job or project process is used for CLECs that are willing to aggregate their orders by central office and due date.  When a CLEC contacts Verizon to request project treatment for a group of orders, the NMC (National Market Center) negotiates a due date for the project rather than relying on the standard five business day interval.  The CLEC then submits LSRs whose purchase order numbers (PON) all start with the same prefix.  These orders will be assigned to a single RCC coordinator.  Verizon notifies the CLEC by telephone after completion of each group of cuts in the project and the loops usually are cut over after normal business hours.  Verizon St. 1.0, 19-20; Verizon Exh. II-D.    


Compared to the basic process, the physical wiring work is the same.  The advantage of the large job process is the streamlined coordination, resulting in a more efficient use of work force management.  Verizon imposes limitations on the number and location of hot cuts that can be included in a single large job.  Verizon St. 1.0, 22-23.

3.
The Batch Hot Cut Process


The batch hot cut process requires less oversight and coordination than the basic process and therefore is less costly.  For CLECs unable to group large numbers of orders by location and due date, this process allows orders from various CLECs to accumulate until a “critical mass” is achieved, at which time Verizon executes all orders in a batch, with a common due date.  The size of this critical mass, and thus the size of the batch, varies between central offices.  The holding period lasts no less than 6 but no more than 26 business days.  The interval in large part depends on when the technician’s visit to a particular CO is next scheduled to occur.  During the interval, a CLEC may immediately serve the customer by using Verizon’s switch until the cutover to the CLEC’s switch, using a UNE-P-like service.  Verizon St. 1.0, 25-26.


IDLC loops are not included in the batch process, since the final cutover must be made outside the CO, at the remote terminal.  Verizon St. 1.0, 30-31.



A key feature is that it is Verizon, rather than the CLEC, that issues the final number port authorization to NPAC, eliminating the need for much of the close coordination with the CLEC at the time of the cutover.
  Another characteristic unique to the batch process is that Verizon does not necessarily cut over the lines in the order those lines are listed in a spreadsheet or WPTS report.  This allows Verizon greater flexibility to organize the orders to reduce time and therefore cost.  Verizon Exh. II-E.  

4.
Cavalier-Verizon Process


Cavalier utilizes what it calls the Cavalier-Verizon process, in which Cavalier aggregates and coordinates its hot cuts by market and time (on a daily basis) across Cavalier’s footprint.  This means that, for example, regardless of volume, all of Cavalier’s non-IDLC hot cuts would be bunched together for a 1:30 p.m. cutover.  As Cavalier explains in its Main Brief at 9, “With the grouped hot cuts so pre-arranged, Cavalier need not guess the time of the installation nor waste its personnel resources by constantly checking Verizon’s Wholesale Provisioning Tracking System (WPTS) before performing quality control checks on the loop.”  Cavalier’s concern is that this provisioning option be preserved.  Verizon in its Reply Brief at 19 states that it will continue to offer this particular process in Pennsylvania for Cavalier and any other CLEC that wishes to use it.  See also, Settlement Agreement, ¶1; Joint Petition for Approval of Settlement Agreement, ¶2.
C.
Hot Cut Rates

1.
Relevant Legal Principles


First, there is no question that in establishing hot cut rates, the Commission is guided by Section 252 of the Telecommunications Act of 1996 (TCA of 1996), which provides that rates for interconnection and unbundled elements shall be “based on a cost (determined without reference to a rate-of-return or other rate-based proceeding) of providing the interconnection or network element” and “may include a reasonable profit.”  47 U.S.C. 252(d)(1).  In interpreting this statue, the FCC has adopted and mandated the use of the Total Element Long Run Incremental Cost (TELRIC) methodology.
  TELRIC-compliant rates are set at the cost the incumbent would incur if it built a network that could provide all the services its current network provides using the least cost, most efficient technology currently available.  47 C.F.R. §51.505(b)(1); Local Competition First Report and Order, ¶690.  Or, as explained most recently by the United States District Court for the Eastern District of Pennsylvania in Verizon Pennsylvania, Inc. v. Pennsylvania Public Utility Commission et al., Civil Action 04-3866, 380 F. Supp 2d 627; 2005 U.S. Dist. LEXIS 15887, Memorandum and Order filed August 3, 2005:

This methodology, known as the total element long run incremental cost ("TELRIC") methodology, measures the forward looking, economic costs of providing a network element because those costs best replicate the conditions of a competitive market. Local Competition Order at ¶ 679.  See also Bell Atl.-Del., Inc. v. McMahon, 80 F. Supp. 2d 218, 237 (D. Del. 2000) ("[C]osts calculated according to the TELRIC methodology mimic those costs that an efficient company, constrained by competitive market forces, would incur in providing the requested network element.").  Thus, rather than determining costs based on an ILEC's actual or embedded costs--which reflect past inefficiencies, older technologies, and outdated operating practices--TELRIC rates are based upon long-run costs in light of "the use of the most efficient telecommunications technology currently available and the lowest cost network configuration, given the existing location of the incumbent LEC's wire centers." 47C.F.R. §§ 51.505(b)(1), (d)(1).



Specifically, the proposed rates are based on Verizon’s non-recurring costs to perform hot cuts.  Non-recurring costs are those costs associated with one-time activities performed by Verizon to process UNE orders and provision UNEs.  The FCC TELRIC rules apply to non-recurring costs:  

(e)  State commissions may, where reasonable, require incumbent LECs to recover nonrecurring costs through recurring charges over a reasonable period of time.  Nonrecurring charges shall be allocated efficiently among requesting telecommunications carriers, and shall not permit an incumbent LEC to recover more than the total forward-looking economic cost of providing the applicable element. 

47 C.F.R. §51.507(e).  
In addition, any rates set by the Commission must be just and reasonable, as required by the Public Utility Code, 66 Pa.C.S.A. §1301.  Further, as the party seeking to have proposed rates found to be just and reasonable, Verizon has the burden of proof in this matter pursuant to 66 Pa.C.S. §315(a).

To establish a sufficient case and satisfy the burden of proof, Verizon must show that the proposed rates are just and reasonable by a preponderance of the evidence.  Cf., Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (Pa., 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by any opposing party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  Substantial evidence has been defined as such evidence as a reasonable mind might accept as adequate to support a conclusion.  Pinero v. PA State Horse Racing Comm’n, 804 A.2d 131(Pa.Commw., 2002).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).


2.
Verizon’s Cost of Service Model


Verizon has proposed rates for the various types of hot cut processes it has agreed to offer in Pennsylvania.  These proposed rates are derived from a cost of service study which is based on use of a manual process to perform hot cuts.  It used self-reported employee surveys to obtain the estimated time to perform each task involved in the hot cut process currently.  This time was adjusted by (1) an occurrence factor to reflect (as a percentage) how often the task must be performed and (2) a forward-looking adjustment factor (FLAF), also stated as a percentage, which accounts for efficiencies that can be expected to occur in a forward-looking environment.  The initial time estimate therefore was multiplied first by the occurrence factor and then by the FLAF to arrive at the “forward-looking time” in minutes for a particular task to be used in the cost model.  All of these forward-looking times were then multiplied by the applicable labor rate and factors to represent common overhead costs and gross revenue loading, to arrive at the final proposed rates.

3.
Current Hot Cut Rates



Verizon’s current hot cut rates were established by the Commission in 2004.  In the Generic Investigation re: Verizon Pennsylvania Inc.’s Unbundled Network Element Rates, Docket No. R-00016683, Commission Tentative Order entered November 4, 2003, Final Order entered December 11, 2003, Compliance Order entered July 16, 2004 (Generic UNE proceeding), the Commission inter alia established hot cut rates to be effective October 1, 2004.
  Thereafter, Verizon filed a complaint in federal district court seeking declaratory and injunctive relief from the orders.  Verizon Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, Civil Action No. 04-3866 (E.D. of Pa., filed Aug. 13, 2004).  On August 3, 2005, the U.S. District Court for the Eastern District of Pennsylvania affirmed the Commission’s Generic UNE orders.  Verizon Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, 380 F. Supp. 2d 627; 2005 U.S. Dist. LEXIS 15887 (E.D. Pa. 2005).  On September 29, 2005, Verizon appealed the district court’s ruling to the U.S. Circuit Court of Appeals for the Third Circuit.  Verizon Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, D No. 05-4345 (3rd Cir.).  This appeal is pending.

4.
Verizon’s Proposed Rates


As explained in more detail below, while I believe that the Commission could establish new hot cut rates in this proceeding, I am recommending that it not do so for several reasons.



In the Generic UNE proceeding, the Commission rejected Verizon’s cost model in large part because it relied on employee surveys.  The Commission instead utilized the cost model presented by AT&T/MCI, which incorporated a time and motion study.  In addition to specific directives concerning future non-recurring cost studies, the Commission stated in its Tentative Order at 180:
Also, with regard to any new non-recurring cost study that Verizon should elect to file, we shall direct Verizon to use the actual results from a time and motion study, rather than an employee survey.  We consider a time and motion study to be more competitively neutral since, in our opinion, an employee survey may be inaccurate and/or biased whether or not the employees are aware of what the results of the survey will be used for.



In the Generic UNE proceeding, the Commission rejected Verizon’s cost model, and adopted the AT&T/MCI model.  In its August 3, 2005 Memorandum and Order affirming, inter alia, the Commission’s rejection of Verizon’s non-recurring cost model, the Court noted that MCI’s experts were identified and made available for cross examination (to challenge their credibility and testimony).  It went on to state at pp. 39-40:

By contrast, Verizon’s employee survey participants were neither identified nor available for cross-examination.  Recommended Decision at 75, SJA 235.  As a result, the PUC was unable to explore on the record any possible biases that may have affected the employees’ calculation of task times.  Naturally, this inability rendered the Verizon model much more vulnerable to suspicions of unreliability.  Indeed, Verizon’s workers may well have had incentive to overestimate to their employer their own efficiency and understate the amount of time required to complete tasks.  The record as it stands leaves no way for the PUC or this court to discern such incentive.


In addition to the potential biases and the lack of testimony before the PUC, Verizon’s survey itself conflicted with the goal of reaching TELRIC-compliant rates.  Respondents were asked to report the “actual time it does take to perform the activity in its entirety, not the time that it should take.”  MCI Stmt. 1.0 (Nonrecurring Costs Panel Rebuttal) at 85, SJA 3479 (emphasis in Verizon’s original).  Thus, employees’ responses were geared not towards a most efficient network standard as required by TELRIC, but towards maintaining the status quo.  See Verizon Communications, Inc., 535 U.S. at 511-12 (prohibiting pricing that relies on the costs incumbents claim to actually incur in providing UNEs).  While Verizon’s experts did adjust the reported results for the purposes of ascertaining forward-looking task times, the experts were not available for cross-examination on the record, and it remains unclear how the adjustments were impacted by the structure of the original survey questions.  Recommended Decision at 69, SJA 229 (concluding that Verizon had not demonstrated that it had corrected any embedded inefficiencies).


Furthermore, the record reflects wide disparities in times reported by different employees for the same task and other inconsistencies that raise further questions as to the Verizon model’s reliability.  Although Verizon maintains that its statistical review controlled the survey for errors and that its methodology was sound, the statistical reviewers themselves also remained unidentified and unavailable for cross-examination.  Thus, given the potential biases, the conflict between Verizon’s employee survey and TELRIC methodology, and the inconsistent responses to that survey, the PUC reasonably rejected the Verizon model.


The same result should occur here, as, the self-reported employee survey (Work Activity – Time Survey) presented by Verizon to support its proposed rates in this case suffers from many of the same deficiencies that caused the Commission to reject it in the Generic UNE proceeding.  In fact, it utilizes the same approach - i.e., employee surveys – as the Commission rejected previously.  Although Verizon has claimed that this survey is equivalent to a time and motion study, the record shows that this is not the case.


It simply is not correct that the Commission gave Verizon a choice as to whether to use a time and motion study or an employee survey in its next NCR model.  Rather, it gave certain specific directives concerning the next cost model in its Tentative Order at 177 (such as use of a 2% fallout rate, consistent network assumptions, etc.).  The Commission then went on to reject use of employee surveys, and to direct Verizon to “use the actual results from a time and motion study, rather than an employee survey.”  Clearly, Verizon was directed to comply with both sets of directives.


There are numerous types of time and motion studies; they may involve a neutral third party observer recording the activities and the time employees take to complete those activities.  Tr. 186-187.  Obviously, this avoids the possibility of inconsistent or incorrect reporting, as well as the possibility of bias recognized by the Commission in its previous rejection of Verizon employee surveys.  



The problems associated with use of a self-reported employee survey were amply demonstrated in this proceeding.  For example, although employees were told to use the actual time to complete each activity, MCI X-Exh. 7 showed that this was not done.  In fact, it was Verizon’s own witness who speculated that this employee, rather than noting the time spent analyzing each work order, used average work times rather than actual work times.  Tr. 191-192.  In addition, this employee noted conflicting times on his survey forms, such as indicating that while he was analyzing one order, he was simultaneously pre-wiring a line on another order.  MCI X-Exh. 7; Tr. 190.  As another example, MCI X-Exhibit 8 shows an employee allegedly completing an order for three separate orders at the exact same time.  Tr. 193-194.  While characterizing these obvious mistakes as “minor anomalies,” Verizon admitted in its Reply Brief at 14 that “It is, of course, impossible for Verizon to monitor each of the hundreds of employees who completed and returned the survey forms. . .”


While Verizon presented general testimony as to how the survey was developed and conducted, no Verizon witness was able to answer specific questions about the survey because none of them had any role in the survey process and had no personal knowledge (Tr. 154-155, 156 160-161, 164, 170, 176-177,  180, 181, 182, 185).  These witnesses were unable to identify by name or work title the Verizon work center personnel who were responsible for developing the list of activities (Tr. 150-151), and could provide no information as to what verbal instructions may have been provided to the employees (Tr. 161, 163, 166), how the survey forms were distributed (Tr. 169), the time period in which the survey was conducted (Tr. 174-175) or the number of central offices where the survey was conducted (Tr. 179).  While they agreed that there were forms that for various reasons were not included in the calculation of average times, they were not involved in the process and had no personal knowledge about how this was done (Tr. 176-177).  The service cost staff who collected, monitored and inputted the data into the cost model were not identified; no witness was personally involved in this process (Tr. 180-181).  Survey answers were discarded or changed as a result of being invalid, vague or ambiguous, but nothing in the record demonstrated how those changes were made.  Tr. 181-83, 186.  No Pennsylvania employees were surveyed.  Tr. 178


With respect to the adjustments made to the activity times derived from the employee survey, the witnesses were unable to answer questions about which “relevant” managers were polled to develop the typical occurrence percentage (the percentage of time Verizon expects to perform a particular activity), how many managers were polled or when the poll occurred.  Tr. 202-204.  The “subject matter experts” used to develop the forward-looking adjustment factors (to identify the impact of any known system or process movement expected over the three-year planning period) were not identified (Tr. 205), nor could the witnesses state when these experts provided their information (Tr. 205) or what their responses were (id.).  The witnesses were unable to state if these “subject matter experts” were the same as the managers previously referenced (Tr. 207).


While I recognize that Verizon has taken steps to address the problems in using an employee survey to develop activity times, such as improving the instructions, aggregating activities, removing outliers (the top and bottom 10%) and performing a confidence interval analysis, these steps simply do not negate the problems inherent in using such a survey in direct contravention of the Commission’s directive, or the lack of record support concerning the survey.



In addition, as explained by the OCA, there are substantial questions about whether Verizon’s adjustments of the reported activity times are sufficient to ensure that the cost model is in fact TELRIC-compliant, given that the survey is based on embedded times and the lack of record support concerning the forward looking adjustment factor and occurrence factor.  Verizon’s assertion also is undercut by its own admission that it did not incorporate any new anticipated improvements to its OSS that may have occurred since 2003.  MCI X-Exh. 10.


Clearly, Verizon has failed to present sufficient evidence to support its proposed rates in this proceeding.  In addition to the lack of record support, Verizon’s cost model should be rejected as it fails to comply with the Commission’s express directive in the Generic UNE proceeding that its non-recurring cost study be based on a time and motion study rather than an employee survey. 


5.
Conclusion


While I have recommended that the Commission not permit Verizon to put its proposed hot cut rates into effect based on the record of this proceeding, it should be noted that this investigation must be considered to be a success, and should be closed.  As explained above, it was instituted primarily to address barriers to competition associated with the expected migration of lines once the UNE-P platform was no longer available.  This has been accomplished through the adoption of the hot cut process in the first stage of this proceeding.  Now that the parties have had a period of time to use that process, a separate, appropriate proceeding (utilizing an updated, properly conducted cost study) can be used to set rates.

III.
FINDINGS OF FACT


1.
Verizon’s current hot cut rates were established by the Commission in the Generic UNE proceeding, Generic Investigation re: Verizon Pennsylvania Inc.’s Unbundled Network Element Rates, Docket No. R-00016683, Commission Tentative Order entered November 4, 2003, Final Order entered December 11, 2003, Compliance Order entered July 16, 2004 and became effective on October 1, 2004.


2.
In the Generic UNE proceeding, the Commission rejected Verizon’s cost model in large part because it relied on employee surveys, and “was so deficient as to preclude its use for establishing TELRIC-compliant rates.” (Tentative Order at 177).  The Commission instead utilized the cost model presented by AT&T/MCI, which incorporated a time and motion study.  In addition to specific directives concerning future non-recurring cost studies, the Commission stated in its Tentative Order at 180:  “Also, with regard to any new non-recurring cost study that Verizon should elect to file, we shall direct Verizon to use the actual results from a time and motion study, rather than an employee survey.”

3.
In the Generic UNE proceeding, the Commission determined that the rates that were calculated based upon the AT&T/MCI NRCM would remain in effect until such time as the Commission approved another non-recurring cost model.

4.
TELRIC pricing rates mimic the pricing of a competitive market and do not guarantee recovery of embedded costs.



5.
47 C.F.R. § 51.505(b)(1) defines “efficient network configuration for purposes of TELRIC” as:  “[t]he total element long run incremental cost of an element should be measured based on the use of the most efficient telecommunication technology available and the lowest cost network configuration given the existing location of the incumbent LECs wire centers.”

6.
The work times that Verizon developed in this case were not determined through a time and motion study as the Commission had required as part of a new non-recurring cost model.



7.
Verizon’s proposed hot cut rates in this proceeding are based on a non-recurring cost model that included activity times based on an employee survey.  


8.
These times were adjusted by (1) an occurrence factor to reflect (as a percentage) how often the task must be performed and (2) a forward-looking adjustment factor (FLAF), also stated as a percentage, which accounts for efficiencies that can be expected to occur in a forward-looking environment.  The initial time estimate therefore was multiplied first by the occurrence factor and then by the FLAF to arrive at the “forward-looking time” in minutes for a particular task to be used in the cost model.  All of these forward-looking times were then multiplied by the applicable labor rate and factors to represent common overhead costs and gross revenue loading, to arrive at the final proposed rates.  


9.
While Verizon presented general testimony as to how the survey was developed and conducted, no Verizon witness was able to answer specific questions about the survey because none of them had any role in the survey process and had no personal knowledge.  Tr. 154-155, 156 160-161, 164, 166, 170, 176-177, 180, 181, 182, 185.  


10.
An unidentified group of work center personnel developed the listing of activities used for the surveys.  Verizon St.1, pp. 47-48; Tr. 150-151.



11.
Verizon presented no evidence about how the list of activities was developed.  Tr. 154-157.



12.
No employees from Pennsylvania were included.  Tr. 177-178.



13.
Verizon presented no evidence as to how many survey forms were filled out.  Tr. 173-174.



14.
Verizon presented no evidence about the number of central offices included in the survey, or the manner in which specific central offices were selected.  Tr. 179.


15.
Verizon did not identify the service cost staff that monitored the survey results to ensure that the surveys were collected from respondents in all work groups.  Verizon St. 1.0, 49; Tr. 179-180, 181.



16.
Verizon presented no evidence about the work the service cost staff did in terms of collecting, monitoring and inputting the data into the cost model.  Tr. 181-182.


17.
Verizon did not identify the single points of contact in each department who distributed and collected the survey forms, and who were responsible for reviewing the survey results to ensure their reliability.  Verizon St. 1.0, 49; Tr. 181.


18.
Verizon did not provide any documentation in the record regarding the process used if a “contact person went back to the respondent to obtain valid answers.”  Verizon St. 1, pg. 49; Tr. 181.


19.
Verizon had no way of knowing if an employee simply failed to complete a survey form.  Tr. 183-184.



20.
The service cost personnel who were responsible for conducting a thorough review of the survey data were told the purpose of the cost study.  Tr. 184.



21.
Verizon provided no documentation about what occurred if a survey response was ambiguous.  Tr. 184-185.

 

22.
Verizon provided no documentation as to what constitutes an ambiguous answer on a survey form.  Tr. 185.



23.
Verizon provided no documentation demonstrating how or why ambiguous survey responses were changed.  Tr. 184-186



24.
Verizon provided no documentation regarding Verizon’s polling of managers that led to the typical occurrence factor used in Verizon’s cost model.  Verizon St. 1.0, 50; Tr. 202-203.



25.
Verizon did not identify any of the managers involved in the development of the typical occurrence factor.  Tr. 202.



26.
Verizon did not provide the date the polling of managers occurred to develop the typical occurrence factor.  Tr. 203 



27.
Verizon did not provide the number of managers involved in the development of the typical occurrence factor.  Tr. 203.



28.
The managers knew the reasons they were being polled to identify the typical occurrence factor.  Tr. 204.



29.
Verizon did not identify any of the subject matter experts involved in developing the forward looking adjustment factors in Verizon’s cost model.  Verizon St. 1.0, 51; Tr. 205.



30.
Verizon provided no documentation about how the subject matter experts developed the forward looking adjustment factors.  Tr. 205.



31.
Verizon did not provide the date the subject matter experts were asked to develop the forward looking adjustment factors.  Tr. 205.



32.
Verizon presented no witness who was involved at all in the development of the forward looking adjustment factors or who had any personal knowledge about how the process worked.  Tr. 208.



33.
Verizon did not incorporate any new or anticipated improvements to its OSS that may have occurred since 2003.  MCI X-Exh. 10; Tr. 210.   



34.
Verizon did not identify the statistician or statisticians involved in the precision level reviews that occurred to statistically validate the results of the Verizon cost model.  Tr. 219.



35.
Verizon provided no back-up documentation regarding the manner in which the precision level review occurred.  Tr. 220.

IV.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.

2.
Verizon bears the burden of proving by a preponderance of the evidence that its proposed hot cut rates are just and reasonable, and that they comply with the principles of the TELRIC methodology.

3.
A preponderance of the evidence means by presenting evidence more convincing, by even the smallest amount, than that presented by any opposing party.

4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5.
Substantial evidence has been defined as such evidence as a reasonable mind might accept as adequate to support a conclusion.

6.
More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.

7.
Verizon has not met its burden of proof.

8.
Verizon’s proposed hot cut rates are unjust, unlawful and unreasonable and therefore must be rejected. 

9.
Verizon’s proposed hot cut should be rejected because Verizon failed to support them with a new non-recurring cost model utilizing a time and motion study rather than employee surveys as was required by the Tentative Order entered November 4, 2002, in Docket Number R-00016683 at 178 and 180.

10.
Verizon’s proposed hot cut rates should be rejected because Verizon failed to establish that they are TELRIC-compliant.

V.
ORDER


THEREFORE, 



IT IS RECOMMENDED:



1.
That the Petition of MCImetro Access Transmission Services LLC d/b/a Verizon Access Transmission Services for Leave to Withdraw is granted; 



2.
That the Commission shall not permit Verizon Pennsylvania, Inc. to put into effect its proposed hot cut rates; 


3.
That the hot cut rates established at Generic Investigation re: Verizon Pennsylvania Inc.’s Unbundled Network Element Rates, Docket No. R-00016683, Commission Tentative Order entered November 4, 2002, Final Order entered December 11, 2003, Compliance Order entered July 16, 2004 remain in effect until new rates are established; and 


4.
That the record at Docket No. M-00031754 be marked closed.

	Date:
	April 13, 2006
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge
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STATEMENTS AND EXHIBITS– M-00031754

	Date
	Party
	Caption
	Description
	Admitted

	11/18/04
	Verizon 
	St. 1.0
	Direct testimony:  (1) Julie Canny, Verizon Services Corporation, Executive Director - Metrics Policy and Planning in Wholesale Markets; (2) Beth Cohen, Verizon Services Corporation, Director of Customer relationship and System management in Wholesale Markets; (3)  Thomas Maguire, Verizon Services Corporation, Senior Vice President; and (4) Larry G. Richter, Verizon Service Organization, Senior Staff Consultant - Witness
	3/3/05

	
	
	
	List of exhibits
	3/3/05

	11/18/04
	Verizon
	Exh. I-B
	Acronyms
	3/3/05

	11/18/04
	Verizon
	Exh. II-A
	Verizon Basic Hot Cut Process Flow
	3/3/05

	11/18/04
	Verizon
	Exh. II-B-1
	Central Office Feeder chart
	3/3/05

	11/18/04
	Verizon
	Exh. II-B-2
	Central Office Feeder chart showing customer
	3/3/05

	11/18/04
	Verizon
	Exh. II-C
	Verizon Basic Hot Cut Process Flow
	3/3/05

	11/18/04
	Verizon
	Exh. II-D
	Verizon Project Hot Cut Process Flow
	3/3/05

	11/18/04
	Verizon
	Exh. II-E
	Verizon Proposed Batch Hot Cut Process Flow
	3/3/05

	11/18/04
	Verizon
	Exh. III-A
	Verizon PA Wholesale Non-Recurring Cost Model
	3/3/05

	11/18/04
	Verizon
	Exh. III-B
	Verizon PA Wholesale Non-Recurring Cost Model
	3/3/05

	11/18/04
	Verizon
	Exh. III-C
	Statistical Analysis of Data and Robust Regression Results
	3/3/05

	11/18/04
	Verizon
	Exh. III-D
	Verizon - Directly Assigned Labor Rates by Job Function Codes
	3/3/05

	11/18/04
	Verizon
	Exh. III-E
	Pennsylvania Bulk Hotcuts:  Precision of Non-Recurring Costs
	3/3/05

	11/18/04
	Verizon
	Exh. III-F
	Verizon-Pennsylvania Wholesale Non-Recurring Cost Model
	3/3/05

	11/18/04
	Verizon
	Exh. III-G
	Verizon-Pennsylvania Wholesale Non-Recurring Cost Model
	3/3/05

	
	
	
	
	

	12/23/04
	OCA
	St. 1.0
	Rebuttal testimony:  Rowland L. Curry, Curry & Associates, Principal
	3/3/05

	
	
	
	
	

	12/23/04
	MCI
	St. 1.0 (public and proprietary)
	Rebuttal testimony:  Earle Jenkins, SHS Consulting, President 

Includes attachments ESJ 1- 15
	3/3/05

	
	
	
	
	

	12/27/04
	Covad
	St. 1
	Rebuttal testimony:  (1) Valerie Cardwell, Covad Communications Company, Vice-President- Government and External Affairs;  (2) Michael Clancy, Covad Communications Company, Director of Government and External Affairs
	3/3/05

	12/27/04
	Covad
	Rebuttal Exh. 1
	
	

	
	
	
	
	

	1/4/05
	Cavalier
	St. 1.0
	Rebuttal testimony: (1) Martin W. Clift, Jr., Cavalier Telephone, LLC, Vice-President of Regulatory Affairs; (2) Larry Sims, Cavalier Telephone, LLC, Vice-President for Engineering and Operations
	3/3/05

	1/4/05
	Cavalier
	Panel Exhs. 1, 2, 3
	
	

	
	
	
	
	

	1/21/05
	Verizon 
	St. 1.1
	Reply testimony:  same panel (Canny, Cohen, Maguire, Richter), plus Mike Nawrocki, Principal Member, Verizon Technology Organization
	3/3/05

	
	
	
	
	

	
	
	
	
	

	3/3/05
	MCI
	X-Exh. 1*
	Excerpt:  Verizon testimony, R-00016683
	3/3/05

	3/3/05
	MCI
	X-Exh.2
	Verizon response to MCI interrog. II-10
	3/3/05

	3/3/05
	MCI
	X-Exh.3
	Survey form:  CO processing individual hot cuts
	3/3/05

	3/3/05
	MCI
	X-Exh. 4
	Survey form:  NMC processing individual hot cuts
	3/3/05

	3/3/05
	MCI
	X-Exh.5
	Survey form:  RCC processing individual hot cuts
	3/3/05

	3/3/05
	MCI
	X-Exh.6
	Work Activity –Time Survey Introduction
	3/3/05

	3/3/05
	MCI
	X-Exh. 7*
	Survey responses
	3/3/05

	3/3/05
	MCI
	X-Exh. 8*
	Survey responses
	3/3/05

	3/3/05
	MCI
	X-Exh.9*
	Survey responses
	3/3/05

	3/3/05
	MCI
	X-Exh.10
	Verizon response to MCI interrog. I-7
	3/3/05

	3/3/05
	MCI
	X-Exh. 11*
	Verizon response to MCI interrog. II-12
	3/3/05

	3/3/05
	MCI
	X-Exh.12
	Excerpt:  FCC Va. Arbitration, 8/29/03
	3/3/05

	3/3/05
	MCI
	X-Exh.13
	Verizon response to MCI interrog. II-17
	3/3/05

	3/3/05
	MCI
	X-Exh. 14
	Table 1-4, MCI/Verizon ICA
	3/3/05

	3/3/05
	MCI
	X-Exh.15*
	Verizon response to OCA interrog. I-5
	3/3/05

	
	
	
	
	

	3/3/05
	Cavalier
	X-Exh. 1
	Transcript,  NJ BPU, 5/25/04
	3/3/05

	
	
	
	
	

	3/3/05
	Verizon
	Exh. 1
	NY hot cut tariff
	3/3/05

	3/3/05
	Verizon
	X-Exh. 1
	Excerpt:  Cavalier tariff
	3/3/05

	
	
	
	
	

	3/24/05
	MCI
	MCI X-Exh. 16
	Verizon response to on the record data request
	3/25/05


*
=
proprietary
�	A hot cut is the near-simultaneous disconnection of a working loop from a port on one carrier’s switch and reconnection of that loop to a port on a different carrier’s switch without any significant out-of-service period.  A batch hot cut process involves the migration of more than one loop at a time.  Verizon St. 1, 6.


�	OSBA filed a Notice of Intervention and Public Statement on October 17, 2003, OCA filed a Notice of Intervention on October 23, 2003 and OTS filed an Entry of Appearance on February 3, 2005.





�	Posted on the Commission’s website at � HYPERLINK "http://www.puc.state.pa.usa" ��http://www.puc.state.pa.usa� are the October 3, 2003 Procedural Order, the October 14, 2003 and March 19, 2004 Secretarial letters, the declarations and comments, the list of parties and the periodic reports submitted by FUS.


�	Verizon agreed that its Motion had been rendered moot by the pending proposed settlement of the process issues.  Tr. 70.





� 	Hot cut rates were not included within the scope of the Settlement.


�	As a result of the merger of Verizon Communications, Inc. and MCI, Inc., MCI explained that MCImetro Access Transmission Services LLC d/b/a Verizon Access Transmission (Verizon ATS) is now an affiliate of Verizon PA. 


�	While the Procedural Order and Secretarial letters were silent on the issue of whether rates were to be considered in this on-the-record stage of the investigation, Verizon’s proposed rates were obviously addressed in the technical conferences.  See, for example, the February 13, 2004 Progress Report at 5-6.


�	On January 31, 2005, Verizon had filed a Motion requesting that process issues not be addressed, as they had been the subject of the settlement reached by the parties.  At the prehearing conference held on February 23, 2005, Verizon agreed that its Motion was moot.


�	Order on Remand, Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, WC Docket No. 04-313, CC Docket No. 01-338, FCC 04-290 ¶ 213, n.572 (rel. Feb. 4, 22005).


�	In the case of IDLC lines, the local loops are converted to digital format at a remote terminal, where their signals are collected (multiplexed) and carried on a fiber link to the CO.  An individual loop cannot be separated out of the fiber link at the CO and therefore cannot be hot cut.  Verizon must first shift the loop to an alternative (copper or UDLC) facility by moving the distribution pair that serves that customer at the Serving Area Interface (SAI), where the final cutover takes place.  Verizon St. 1.0, 10-11; Verizon Exh. II B-1.


�	In fact, Verizon manages the entire process from order acceptance to port activation, thereby eliminating coordination costs.  Verizon St. 1.0, 24.


�	47 C.F.R. §51.505, First Report and Order, FCC 96-325, In re Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98, 11 F.C.C.R. 15499  (August 8, 1996) (Local Competition Order).  The FCC’s authority to dictate the TELRIC methodology for use by state utility commissions was upheld in AT&T Corp. v. Iowa Utilities Board, 525 U.S. 366, 385 (1999).  The TELRIC methodology itself was upheld in Verizon Communications, Inc. v. Federal Communications Commission et al, 535 U.S. 467, 523 (2002).


�	These Orders established the methodology, inputs, and cost factors to be used by Verizon in calculating specific UNE rates for tariff purposes to be effective on October 1, 2004.


�	This recommendation assumes that there are no legal impediments to such a separate rate proceeding.  I recognize that there are outstanding legal issues concerning that.
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