BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Deborah K. Scott
:


:
v. :
C-20054741

:
Pennsylvania American Water Company
:
INITIAL DECISION
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
On July 21, 2005, Deborah Scott (Complainant) filed a formal complaint with the Public Utility Commission (PUC or Commission) against Pennsylvania American Water Company (Respondent) alleging inter alia that her water bill was “way out of line” and that she could not afford it.  She also alleged the Respondent’s water main broke.  The water main break flooded her basement, weakened her foundation, caused her landscaping to have to be removed and transplanted.  She also alleged that her foundation was repaired, but that in the course of the repairs the backfilling was done improperly and caused subsidence and now she has water channeling through her basement and rodents coming in through the holes.  She requested “an appeal to investigate futher (sic) into both of my complaints.”  The Complainant stated she filed an earlier Complaint on May 9, 2005, appealing the informal decision of the Commission’s Bureau of Consumer Services issued on May 3, 2005; the PUC sent a dismissal letter to the Complainant on July 20, 2005.  The BCS informal decision related only to the high bill issue and not property damage.  The Complainant filed this formal complaint on July 21, 2005 as indicated above.
On August 15, 2005, the Respondent filed their Answer to the Complaint.  The Respondent’s Answer denied they billed the Complainant incorrectly.  The Respondent also filed New Matter that indicated the Respondent had entered numerous payment arrangements with the Complainant to no avail, and that the Complainant’s outstanding balance at the time of the hearing was $1,142.80.  The New Matter requested the Complainant be dismissed without a hearing.  Neither the Respondent’s Answer nor New Matter responded to the Complainant’s allegations regarding damages sustained at her property.
On August 30, 2005, a Hearing Notice was issued scheduling a hearing for November 1, 2005.
On November 1, 2005, a hearing in the matter was held in person at the PUC’s Scranton office.  The Complainant appeared on her own behalf.  The Respondent was represented by counsel. During a prehearing conference, the Parties alerted the undersigned administrative law judge (ALJ) that they were able to resolve the high bill portion of the Complaint and the Complainant withdrew that portion of her Complaint.  The Complainant submitted one (1) exhibit that was entered into the record.  The Respondent submitted four (4) exhibits; all were admitted into the record.  The record in this matter closed on December 1, 2005.
FINDINGS OF FACT
1. The Complainant is a current customer of the Respondent’s and receives service at her address of 395 Hanover Street, Warrior Run, Pennsylvania.  NT 15

2. At the beginning or the scheduled hearing, counsel for the Respondent and the Complainant indicated they were able to resolve their differences with regard to the Complainant’s high bills and the Complainant withdrew that portion of her Complaint.  The only remaining issue to be heard related to Complainant’s allegations regarding the water main break and damage to her property.  NT 8-9
3. The Complainant alleged that her foundation is separating; she has water and rodents coming through her basement when it rains, all of her landscaping is gone, and her yard has subsided.  She alleged that the Respondent created the problems and she wants “the job done right.”  NT 30-31
4. The Complainant’s home is on [a] “down pitch.”  NT 31

5. Damage occurred to the Complainant’s home on August 10, 2000 because one of the Respondent’s water mains broke.  NT 42, Complainant Exh.R, PAWC Exh. 5
6. After the water main break, the Respondent installed large fans in the Complainant’s basement to help dry it out.  NT 54

7. If there was any written request or claim made by the Complainant to the Respondent regarding the various damages she now claims in her Complaint, it was not provided.

8. If there was any written correspondence between the Respondent and the Complainant regarding what the Respondent intended to do regarding the water main break and subsequent repairs, it was not provided.

9. Subsequent to the water main break, the Respondent replaced a foundation wall to the Complainant’s home.  NT 32-33

10. The Respondent filed an insurance claim regarding the damages to the Complainant’s property.  That claim was paid.  NT 33
11. The Respondent’s insurance carrier, St. Paul’s Travelers Insurance Company, made several payments concerning the August 2000 water main break.  NT 66

12. Two checks were made out payable to Hanover Enterprises, the contractor hired by the Respondent to conduct repairs to the Complainant’s property.  Those payments were for $9,511.32 and $4,747.13, totaling $14,258.45.  PAWC Exh.6
13. One check from St. Paul’s Travelers Insurance Company was made payable to Debbi Scott, the Complainant.  That check was for $855.00.  PAWC Exh.6

14. A total of $15,113.45 was paid on the Respondent’s claim by St. Paul’s Travelers Insurance Company regarding the water main break, damage, and repairs to the Complainant’s property.  NT 68
15. The Respondent hired a contractor to do the work; they did not oversee the work done on the Complainant’s damaged basement wall.  NT 42

16. The Complainant claims the Respondent did not properly replace (or more accurately, oversee the replacement of) her landscaping/shrubbery, however there is no mention of damage to shrubbery in the telephonic contact reports kept by the Respondent.  NT 30, PAWC Exh.7

17. The Complainant did not seek legal counsel regarding her claims for damages; she chose to “wait to see what happened” with this formal complaint.  NT 29
18. The Complainant did not present any professional witnesses to testify on her behalf nor did she present any documentary evidence (such as time-dated photographs) in support of her claims.

19. The Complainant filed an informal complaint March 4, 2004, with the BCS regarding her water bill.  The informal complaint did not raise any issues about property damages.  NT 60, PAWC Exh. 4
20.  Neither the Complainant nor the Respondent presented any witnesses from the contractor that performed the work on the Complainant’s property after the water main break.
21. There is no record that the Complainant contacted the Respondent regarding property damage after August 11, 2000.  NT 61-62, PAWC Exh. 7
DISCUSSION
Background:

This Complaint concerns a citizen who endured the aftermath of a water main break that caused flooding in her basement.  A water main owned and operated by the Respondent, broke in August 2000.  It is not contested that the break caused damage to the Complainant’s home.  In fact, the Respondent filed a claim with its insurance carrier and $15,311.45 was paid out in claims to repair damage to the Complainant’s home and property.  Of the $15,311.45, $855.00 was paid directly to the Complainant; the balance was paid to a contractor to perform repairs to the Complainant’s home and property.  Now, some five years hence, the Complainant complains that the work was done improperly, that her home’s foundation is cracking, rodents are coming in, that the backfilling done by the contractor was improper, thereby causing subsidence, and that her landscaping was not returned to it’s pre-existing condition, and that some shrubbery died.

In her Complaint, she requests an investigation.  The Office of the Administrative Law Judge (OALJ) does not conduct investigations, but rather hears formal complaints and issues initial or recommended decisions regarding those complaints based upon the record created at a hearing on the merits.  66 Pa. C.S §331 et seq. and Pa C.S. §701 et seq.  
Burden of proof:

The Complainant has the burden of proving her case.  66 Pa. C.S. §332(a)   A complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  (Emphasis added)  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).
Here, the Complainant did not present any testimony other than her own opinion testimony.  She did not submit any time dated pictures of her claims and allegations of damage.  She provided no before and after pictures.  She did not request subpoenas of any of the people who performed the work on her property.  She did not bring any witnesses of her own, professional or otherwise, to testify to the conditions she alleges.  She did not present documentation of any contemporaneous notes she may have made concerning alleged calls to the Respondent regarding her claims.  If she corresponded by letter with the Respondent regarding her claims, I have no evidence of it.  I have no way of knowing what her home looked like, or what it currently looks like.  The sole exhibit presented by the Complainant is a letter regarding a settlement proposal from counsel for the Respondent (that counsel for the Respondent graciously did not object to being entered into the record.  Typically, settlement discussions are not properly aired with the adjudicator).  My only clues as to conditions on the Complainant’s property are her personal testimony.  As noted above, “any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.”  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  The Complainants’ uncorroborated personal testimony was insufficient to convince me the Respondent has not performed reasonably and adequately.  66 Pa. C.S. §1501.  The Complainant failed to provide proof that the Respondent is responsible or accountable for the problems described in her Complaint.  Patterson, id.
Stale claim:

The Complainant filed this Complaint on July 21, 2005.  The water main break that caused the damages occurred August 2000.  Apparently, the Complainant continued to experience problems related to that break in spring of 2001, and until now.  (NT 26)  She indicated she made a number of calls to the Respondent and that she was waiting for their response.  The Complainant also alleged she was hung up on and that the Respondent’s employees refused to speak to her.  (NT 27-28)  According to the Complainant the problems she has been experiencing (water flowing into her basement, rodents coming in, subsidence, and lost shrubbery) have been ongoing since the initial water main break in 2000 and that she has made many calls to the Respondent regarding the problems to no avail.  The Complainant testified that the Respondent at some point told her the statute of limitations ran out.  (NT 28)  The Respondent raised the statute of limitation issue during the hearing and argued that any claim for additional monies is barred.  (NT 75-77)  66 Pa. C.S. §3314, entitled “Limitation of actions and cumulation of remedies” provides:
(a) General rule - No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor[e] arose, except as otherwise provided in this part.  (Emphasis added)

What is hard to understand here is why, if the Complainant had issues with the work performed on her property, she failed to raise them when she filed her informal complaint with the BCS.  There is no mention of property damages in the intake notes records of the BCS and the Complainant never alleged that she raised it with BCS.  The allegations and claims are obviously far removed in time from when the water main broke in 2000, and far removed from when the contractor worked on her property in 2001.  A minimum of most of 2001, all of 2002, 2003, and 2004 and half of 2005 went by before the Complainant alerts anyone she is dissatisfied.  Her Complaint is indeed stale, and should appropriately be barred by 66 Pa. C.S. §3314 (a)
Summary:

The Complainant is barred from seeking to raise issues regarding work done on her property by the Respondents in 2000 and 2001 by the statute of limitations.  66 Pa. C.S. §3314(a).  Moreover, even if the Complaint was not time barred, the Complainant failed to meet her burden of proof as discussed above.  Her Complaint will be dismissed in the ordering paragraphs below for these reasons.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter raised in this Complaint.  66 Pa. C.S. §701
2. The Complainant bears the burden of proof.  66 Pa. C.S. §332

3. The Complainant failed to meet her burden of proving the Respondent is responsible or accountable for the issues raised in her Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).
4. This Complaint is time barred.  66 Pa. C.S. §3314
ORDER
THEREFORE, 
IT IS ORDERED: 
1. The Formal Complaint of Deborah K. Scott against Pennsylvania American Water Company at Docket No. C-20054741 is dismissed
Date:
April 11, 2006




_________________________________








Ember S. Jandebeur







Administrative Law Judge
	�	NT stands for Notes in Testimony and indicates where in the written transcript this testimony appeared.
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