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Before the Commission for consideration is the Initial Decision (I.D.) of Administrative Law Judge Larry Gesoff (ALJ) that dismisses the Complaint of Robert Barson, t/a Barson Development (Complainant) filed against Columbia Gas of Pennsylvania, Inc. (Respondent) for failure to meet the burden of proof.  While I concur with the ALJ’s determination on the merits of this case that the Respondent’s transfer of billing practices is reasonable, I question the manner in which Pennsylvania’s Fictitious Names Act, 54 Pa. C.S. §§301 et seq. was raised in this case.  As the Fictitious Names Act is not dispositive here I move to reject this portion of the I.D. but request that the Law Bureau evaluate this issue more thoroughly for the Commission’s consideration.
Background
The origin of this complaint stems from the Complainant’s assertion that the Respondent engaged in improper billing and collection practices regarding five commercial properties in Pittsburgh, Pennsylvania.  

The ALJ thoroughly reviewed each account and properly determined that the Respondent’s practices are reasonable.  Therefore, I will not comment further on the disposition of this case on the merits other than to encourage Mr. Barson to avail himself of Columbia’s Property Owner Agreement which would allow him to require actual readings for final and initial bills for all of his tenants. 

However, this case raises an issue as to the manner in which Pennsylvania’s Fictitious Names Act is to be raised and applied in Commission proceedings.  In this instance Mr. Barson t/a Barson Development filed a complaint with the Commission.  Columbia filed a Motion to Dismiss arguing that the complaint was not filed by an attorney and should be dismissed.  52 Pa. Code §1.21(b).  The Chief ALJ in the Order Denying Motion for More Specific Pleading and Motion to Dismiss (Motion Order) properly denied the Respondent’s Motion.  Tyler Run, LLC v. Metropolitan Edison Company, Docket No. C-20043888; 3A Enterprise v. Columbia Gas of Pennsylvania, Inc., Docket No. C-20043205; Michael Clark t/a MDNC South LLC v. PECO Energy Company, Docket No. C-20054245.  The Motion Order then appropriately advises the Complainant that an attorney would be required to proceed in this matter consistent with 52 Pa. Code §1.21(b).  The Motion Order continues and advises the Complainant that unless his business was registered with the Pennsylvania Department of State, the Fictitious Names Act may bar his claim as the Act prohibits a non-complying entity from pursuing any type of action in the tribunals of the Commonwealth.  Finally, the Motion Order informed the Complainant that a proceeding before an ALJ qualifies as a tribunal of the Commonwealth thus requiring that the “Complainant needs to be registered.”  Motion Order p. 5.

On September 23, 2005, Respondent filed a Motion to Compel Complainant to Answer Interrogatories.  While this Motion was subsequently withdrawn on September 29, 2005, it is relevant that on August 9, 2005 the Respondent in Interrogatory No. 8 asked whether the Complainant had registered “Barson Development Co.” as a fictitious name with the Pennsylvania Department of State.

 The proceeding was then assigned to ALJ Gesoff who on September 15, 2005 “issued a standard prehearing order and First Interim Order which directed Mr. Barson, on or before October 10, 2005, to submit proof of his registration of a fictitious name with the Pennsylvania Department of State in compliance with the Act, failing which his complaint would be dismissed.”  I.D. at 2.  A review of the record in this proceeding finds that on September 20, 2005 the Complainant provided the Commission with a copy of a September 19, 2005 fictitious name filing via a letter to Bureau of Administrative Law Judges’ Mediator Herbert R. Nurick.
  On October 6, 2005, the ALJ issued a Second Interim Order directing the Complainant to submit proof of his payment of a civil penalty of $500.00 to the Pennsylvania Department of State in compliance with Section 331 (b) of the Act, failing which his complaint would be dismissed.  I.D. at 2.  

By facsimile letter dated October 10, 2005, the Complainant cited Section 331(c) of the Act, 54 Pa. C.S. §331(c) which provides that the $500.00 penalty need not be paid if there has been substantial compliance in good faith with the requirements of Section 331.  Thus he sought reconsideration of the ALJ’s Second Interim Order arguing that he complied in good faith and because a civil penalty would create a financial hardship.  Following a telephone conversation with Mr. Barson and the Respondent’s attorney, the ALJ instructed the Complainant to seek a waiver of the $500.00 penalty in writing from the Department of State.  Id.
The ALJ then references an October 21, 2005, facsimile letter from a Counsel to the Corporation Bureau of the Department of State.  According to the ALJ, the Department of State Counsel questions whether the Department of State is the entity with the authority to waive the civil penalty and states that, in her opinion, that it would seem more appropriate for the Commission to render this decision.  

After receipt of this correspondence, the ALJ held an initial hearing on November 16, 2005 wherein the ALJ received evidence on the underlying complaint and on the issue of substantial compliance with the Fictitious Names Act. 
Disposition

Initially I would like to commend ALJ Gesoff for his thorough review and discussion in his Initial Decision.  While ultimately I do not agree with all aspects of the Initial Decision, my review was aided by a well organized and articulated decision.

The Commission should adopt without modification the ALJ’s I.D. relative to Complainant’s failure to carry his burden of proof on the underlying Complaint.  However, the ALJ’s determination that the Fictitious Names Act is a proper issue to be raised not by the parties, but by the ALJ before this Commission merits further evaluation.  The consideration of the applicability of the Fictitious Names Act is not required to dispose of this Complaint.  Therefore, I move to reject this portion of the I.D., and send the issue of the applicability and enforcement of the Fictitious Names Act in Commission proceedings to the Law Bureau for evaluation and the preparation of a report for the Commission’s consideration.

While the Commission will address the applicability and enforcement of the Fictitious Names Act following its review of the Law Bureau's analysis, as a matter of procedure I question the manner in which this issue was raised in this proceeding.  Namely, the issue of whether a corporate complainant has met its obligations pursuant the Fictitious Names Act is one that should be raised by a party, here the Respondent, and not the Commission.  While I find that our ALJs often bring issues of import to bear in proceedings before them and ultimately this Commission, matters such as this should be left to the parties to raise.  Currently, the Commission’s regulations do not require that corporate complainants affirmatively plead compliance with the Fictitious Names Act, thus any challenges to a complainant’s compliance with the Fictitious Names Act should be raised via preliminary motion or as an affirmative defense rather than in an Interim Order.  However, I request that the Law Bureau analysis include a discussion, that if the Fictitious Name Act is a matter properly before this Commission, as to whether the Commission should amend its regulations.  In the interim, I stress that I do not want to unduly restrict an ALJ’s ability to raise matters sua sponte, however, the disposition of procedural issues such as this should be visible on the face of the complaint.

THEREFORE, I MOVE THAT:

1. The Initial Decision of the Administrative Law Judge is modified consistent with this Motion and that this matter be marked closed.

2. The Law Bureau evaluate the application and enforcement of the Fictitious Names Act culminating in a report for the Commission’s consideration.

3. The Law Bureau prepare an Opinion and Order consistent with this Motion.


_____________________

____________________________________



  Date



KIM PIZZINGRILLI, COMMISSIONER
� Respondent in interrogatories dated August 9, 2005 requested that the Complainant provide proof of its fictitious name registration.  On September 23, 2005 the Respondent filed a Motion to Compel for answers to its interrogatories but subsequently withdrew this motion.
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