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HISTORY OF THE PROCEEDINGS


On July 18, 2005, Constantine N. Polites (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Aqua Pennsylvania, Inc. (the Respondent).  Essentially, the Complainant challenged the Respondent’s Tariff requiring inspection of cross connection control devices by a certified inspector.  He requested that the tariff be revised to permit the property owner to do annual visual inspection and testing of the device.


On October 14, 2005, the Respondent filed an answer and new matter, and a Motion to Dismiss, addressing the allegations of the complaint and moving to dismiss the complaint on the basis that the Commission lacks jurisdiction over the subject matter of the complaint.  The Motion was assigned to the Chief Administrative Law Judge Veronica Smith, who dismissed the Motion, allowing the Respondent to present additional evidence to demonstrate that the Department of Environmental Protection (DEP) has exclusive jurisdiction over the inspection and testing of cross-connection control devices.   


On February 7, 2006, a hearing on the complaint was held.  The Complainant proceeded unrepresented.  He testified on his own behalf and introduced one exhibit into the record.  The Respondent was represented by Thomas T. Niesen, Esquire, who presented the testimony of one witness and introduced 3 exhibits into the record.


On March 7, 2006, the Respondent filed its brief.  The Complainant called me saying that he would file a brief.  On March 21, 2006 the Complainant filed his brief.


The record closed on March 21, 2006.
FINDINGS OF FACT


1.
The Complainant is a commercial customer of the Respondent.  His business address is 27 Mount Pleasant Drive, Ashton, PA (N.T. 5, 6, 28, 29).  


2.
As a commercial customer, the Complainant is required to install and maintain at his business address a backflow prevention device (device) approved by the Respondent (Aqua Exhibit 2).  


3.
The water system is considered as made up of two parts:  the public water supply system and a consumer’s water system.  A device (a Watts 007 series) is approved by the public water supplier and is installed on each service line to a consumer’s water system in order to isolate within a consumer’s water system contaminants or pollutants which could backflow through the service connection into the public water supply system (Aqua Exhibit 2).


4.
The Respondent’s Tariff requires an annual inspection of the backflow prevention device by a certified tester.  Anyone can become a tester.  A tester must take a 40 hour course, and pass a written examination and a field test at the end of the course.  The test is organized, not by the Respondent, but by such associations as American Society of Sanitary Engineering (ASSE) and New England Water Works (NEWWA).  The fee for taking a course is about $595 for ASSE courses and $720 for NEWWA courses.  The fee for the test is between $75 and $100.  Every three years, a tester is required to test a minimum of 50 devices (N.T. 18, 21, 22, 30, 31, 39, 40).


5.
The Complainant has not taken a 40 hour course and passed a written examination and a field test organized by American Society of Sanitary Engineering or New England Water Works.  Nor has he demonstrated that he has tested a minimum of 50 devices every three years.  
DISCUSSION


Jurisdiction of an administrative agency must either arise from the express words, or by strong and necessary implication, of the statute reposing the power.  The legislative grant of power to act in any particular case must be clear and explicit in its language.  An administrative agency cannot confer on itself authority not fairly or properly within the legislative grant; nor can it acquire jurisdiction by usage, by agreement or by the parties’ consent.  Federal Deposit Ins. Corp. v. Board of Finance and Revenue, 368 Pa. 463, 84 A.2d 495 (1951); Western Pennsylvania Water Co. v. Pennsylvania Public Utility Commission, 471 Pa. 347, 370 A.2d 337 (1977).


The Respondent argued that the procedure for the installation and maintenance of backflow prevention devices is required by its Public Water Supply Manual – part VII entitled “Cross Connection Control/Backflow Prevention” and that the Pennsylvania’s Safe Drinking Act, 35 P.S. §721.1 et seq., gives the Department of Environmental Protection jurisdiction to establish and enforce for safe drinking water.  Therefore, it maintained that this Commission is without authority to adjudicate this dispute.


The Commission’s jurisdiction does not arise from a single provision of the Public Utility Code, 66 Pa. C.S. §101 et seq.  Rather, it arises from several sections of the Public Utility Code and Section 1511 (relating to Additional powers of certain public utility 
corporations) of the Association Code, 15 Pa. C.S. §1511.  The Pennsylvania Supreme Court has established a list of subject matters in which the Commission has jurisdiction:


-
Rates, 66 Pa. C.S. §1301;



-
Service, 66 Pa. C.S. §§102 and 1502;



-
Rules of service, 66 Pa. C.S. §§102, 1302 and 1502;

-
Extension and expansion, 66 Pa. C.S. §§501, 1501 and 1505, and 15 Pa. C.S. §1511; 

-
Hazard to public safety due to use of utility facilities, 66 Pa. C.S. §§1501 and 1505;

-
Installation of utility facilities, 66 Pa. C.S. §§1501 and 1505;

-
Location of utility facilities, 66 Pa. C.S. §§501, 1501 and 1505;

 -
Acquisition, dissolution, abandonment, sale or transfer of any right, power, privilege, service, franchise or property, 66 Pa. C.S. §1102; and

-
Right to serve particular territory, 66 Pa. C.S. §1101.

Lansdale Borough v. Philadelphia Electric Co., 403 Pa. 647, 170 A.2d 565 (1961).


It appears that the requirement of installing a backflow prevention device falls within the Commission’s jurisdiction under the heading of Hazard to public Safety due to use of utility facilities under 66 Pa. C.S. §§1501 and 1505.  



But, the purpose of this installation is to maintain the purity or quality of the Respondent’s water supply, namely to isolate within the Complainant’s water system contaminants or pollutants which could backflow into the Respondent’s public water supply system if the device is not installed.  Water purity or quality in Pennsylvania is statutorily regulated by the provisions of the Pennsylvania Safe Drinking Water Act, 35 P.S. §§721.1-721.17 and the Federal Safety Drinking Water Act, 42 U.S.C. §§300j-330j-10.  Enforcement of these statutes is specifically vested in the Department of Environmental Protection (DEP) and the Federal Environmental Protection Agency.  Rovin v. Pa. PUC, 502 A.2d 785 (Pa. Commonwealth Ct. 1986).  And when the water purity or quality is compromised, the only thing the Commission can do is to certify to the DEP a question of fact about the purity or quality of water supplied to the public by a water company.  66 Pa. C.S. §318(b).


For the reasons above, I conclude that the Commission does not have jurisdiction over the installation of cross connection control and backflow prevention devices.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction to determine whether it has jurisdiction over the parties and the subject matter of the complaint.  Kim v. Heinzenroether, 37 Pa. Commonwealth Ct. 328, 390 A.2d 874 (1978).


2.
The Commission does not have jurisdiction to adjudicate a dispute over a requirement of inspecting a cross connection control/backflow prevention device by a certified tester to maintain the purity of the public water supply system.  
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Constantine N. Polites against Aqua Pennsylvania Inc. at Docket No. C-20055157 is dismissed.
Date:

April 21, 2006



____________________________________








Ky Van Nguyen








Administrative Law Judge
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