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:
INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On January 9, 2006, John B. Doherty (Complainant) filed a formal complaint against Aqua Pennsylvania, Inc. (Respondent) alleging that the minimum charge is inappropriately billed.  On February 2, 2006, Respondent filed an answer denying the material allegation in the complaint.
By Telephone Hearing Notice dated February 10, 2006, this case was assigned to me and the parties were informed that an initial telephone hearing was scheduled for March 28, 2006.  A Prehearing Order that advised the parties of applicable procedural rules was issued by me on February 21, 2006. 
The telephonic hearing was held as scheduled.  Complainant appeared and testified.  Complainant’s wife, Margaret Doherty, also testified in support of the complaint.  Complainant introduced three exhibits, all of which were admitted into evidence.  I note however, that Complainant Exhibit 3 was admitted into evidence with the caveat that : (1) Complainant was only representing himself and his wife, and no other customers; (2) the complaint is against Aqua Pennsylvania, Inc. and not its parent company, Aqua America; and (3) the complaint is in regard to existing rates and not proposed rates.  Tr. 28-30.  Respondent was represented by Frances Orth, Esquire.  Respondent presented the testimony of Robert Griffin, its regulatory accounting manager.  Respondent introduced five exhibits, all of which were admitted into evidence. 
The hearing transcript consists of ninety-six pages.  The record closed on April 19, 2006. 
FINDINGS OF FACT
1.
Complainant, John B. Doherty, resides at 214 Lee Circle, Bryn Mawr, PA 19010, which is located in Respondent’s Main Division.  Tr. 34. 
2.
In November 2003, Respondent sent to its Main Division customers, including Complainant, a “Notice of Proposed Rate Changes”.  Tr. 40; Aqua Ex. 1.
3.
Following an investigation of Respondent’s base rate case filing, the Commission approved an increase in Respondent’s rates effective August 5, 2004.  Tr. 45; Aqua Ex. 2.

4.
Respondent bills Complainant and other Main Division customers who have a 5/8 inch meter, a $10 per month customer charge.  Tr. 55, 63; Aqua Ex. 2.
5.
Main Division customers are not billed a minimum charge by Respondent.  Tr. 55.
6.
A cost of service study was performed by Respondent to determine the amount of the customer charge.  The customer charge is a fixed charge that customers are billed regardless of water consumption.  The customer charge is designed to recover Respondent’s costs of: (1) meter reading; (2) billing; (3) bill collection; (4) a return on the investment in the meter; (5) a return of the investment in the meter (depreciation); and (5) the portion of public fire protection costs not recovered from the townships and municipalities.  Tr. 49-50, 58-60; Aqua Ex. 3.
7.
The Distribution System Improvement Charge (DSIC) is separate and distinct from the customer charge.  The DSIC is a surcharge which Respondent files quarterly with the Commission for approval.  The DSIC is designed to allow Respondent to recoup its investment in the replacement of mains, service lines, meters and hydrants, between base rate cases.  When a change in base rates becomes effective, the DSIC is no longer necessary, and the surcharge resets to zero and ceases to appear on customer bills.   Tr. 67-70; Aqua Ex. 4.

8.
The bills of Main Division customers have inaccurately designated the customer charge as a “minimum charge”.  Tr. 52; Complainant Ex. 2.
9.
According to Respondent, starting March 15, 2006, the bills of its Main Division customers will no longer include the inaccurate designation of “minimum charge” but will rather have the accurate designation of “customer charge”.  The definition of customer charge will also appear on the bills according to Respondent.  Tr. 60-61.

DISCUSSION
In Brockway Glass Company v. Pennsylvania Public Utility Commission, the Pennsylvania Commonwealth Court stated:

Public utility rates, of course, are required to be just and reasonable, 66 Pa.C.S. §1301, and, where a customer is heard to complain concerning a proposed change in rate, the burden of proof is upon the public utility to show that the proposed rate is just and reasonable.  Where the complaint involves an existing rate, however, the burden then falls upon the customer to prove that the charge is no longer reasonable.
Brockway Glass Company v. Pennsylvania Public Utility Commission, 63 Pa. Commw. 238, 437 A.2d 1067, 1070 (1981) (emphasis in original).  See also, 66 Pa.C.S. §332(a). 
The present complaint initially arises from Complainant’s mistaken belief that Respondent is billing him for a minimum charge to which a Distribution System Improvement Charge (DSIC) is added.  However, the fact of the matter is that Complainant is being billed a customer charge, not a minimum charge, and the DSIC is a separate and distinct surcharge. 
The facts of the case are as follows.  Complainant’s bills have included a $10 per month “minimum charge”.  Complainant Ex. 2.  Complainant believed that a 5% DSIC was added to the minimum charge.  Tr. 7.  Complainant believed that a minimum charge is designed to compensate a company when a customer consumes little or no water.  Tr. 8-9.  Complainant asserted that therefore, a minimum charge should only be billed to customers that do not use water, such as customers of vacant properties or customers who are away from their properties, and not to customers like himself who uses water.  Tr. 11-12.

However, as Respondent’s witness, Robert Griffin, explained, the “minimum charge” designation that has appeared on Complainant’s bills is inaccurate.  Main Division customers, of which Complainant is one, are actually billed a $10 per month customer charge.  Main Division customers are not billed a minimum charge
.  The customer charge is a fixed charge that Main Division customers are billed regardless of water consumption.  (The charge for consumption is separate on the bill.  Tr. 63-64; Complainant Ex. 2.)  The customer charge is designed to recover Respondent’s costs of : (1) meter reading; (2) billing; (3) bill collection; (4) a return on the investment in the meter; (5) a return of the investment in the meter (depreciation); and (6) the portion of public fire protection costs not recovered from the townships and municipalities.  A cost of service study was performed to determine the amount of the customer charge.  The Commission approved Respondent’s $10 per month customer charge following its investigation into Respondent’s base rate case filing.  The increase in base rates became effective on August 5, 2004.  Mr. Griffin testified that starting March 15, 2006, the bills of its Main Division customers will no longer include the inaccurate designation of “minimum charge” but will rather have the accurate designation of “customer charge”.  The definition of customer charge will also appear on the bills according to Mr. Griffin.
The DSIC is separate and distinct from the customer charge.  The DSIC is a surcharge which Respondent files quarterly with the Commission for approval.  The DSIC is designed to allow Respondent to recoup its investment in the replacement of mains, service lines, meters and hydrants, between base rate cases.  When a change in base rates becomes effective, the DSIC is no longer necessary, and the surcharge resets to zero and ceases to appear on customer bills.
Provided with this clarification, Complainant then voiced opposition to Respondent’s customer charge.  Complainant opined that the $10 per month customer charge allows Respondent to recover in excess of the costs the customer charge is designed to recover.  Tr. 86-87.  Complainant however has the burden of proving that the customer charge is no longer reasonable.  Brockway Glass Company v. Pennsylvania Public Utility Commission, 63 Pa. Commw. 238, 437 A.2d 1067, 1070 (1981); 66 Pa.C.S. §332(a).  It is not enough for Complainant to exclaim that the customer charge is unreasonable because a lesser customer charge would allow Respondent to recover the costs that the customer charge is designed to recover.  More substantive evidence is needed such as a cost of service study performed and presented persuasively by an expert.  For all of the foregoing reasons I find that Complainant failed to meet his burden of proof.  I must therefore dismiss the complaint.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2.
Complainant had the burden of proof.  66 Pa.C.S. §332(a).
3.
Complainant failed to meet his burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by John B. Doherty against Aqua Pennsylvania, Inc. at Docket No. C-20065732 is dismissed.

2.
That this case be marked closed.
Date:
April 21, 2006 



_____________________________








Charles E. Rainey, Jr.







Administrative Law Judge
	�	 Respondent bills a minimum charge in lieu of a customer charge in those service territories which it acquired that had existing minimum charges, such as the Bristol Division.  Tr. 51 – 52, 55.  The minimum charge is designed to recover the same costs as the customer charge, however, the minimum charge is based on consumption.  Tr. 49-50, 57-58.  Mr. Griffin gave the example that a Bristol Division customer would be billed a flat fee (minimum charge) for water consumption from 0 to 2000 gallons per month.  Tr. 57-58, 64.  Amounts consumed by the Bristol Division customer in excess of 2000 gallons per month would be billed as a consumption charge.  Tr. 57-58, 64.  Mr. Griffin testified that Respondent has retained the minimum charge in order to avoid rate shock, but that it is gradually moving toward the elimination of the minimum charge in favor of the customer charge for all customers, because the minimum charge does not send the proper pricing signal for conservation.  Tr. 51-52, 55-56.
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