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HISTORY OF THE PROCEEDING



On June 13, 2005, Gloria Arrington (“Arrington” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging, among other things, the following:  
that she complained in 2004 about the drastic increase in her electric bill; that the Respondent sent a representative out to check her apartment in April 2004; that the representative did not find anything different in her apartment; that she does not have electric heat, an electric stove, washer or dryer; and that the representative failed to return in the winter as promised.  The Complainant wants the Commission to investigate the property and find out who is using the electricity.  She wants the Respondent to stop overcharging her and to correct her bill.



The Respondent, through its counsel, filed an answer on September 12, 2005.  
In the Answer the Respondent denied that the Complainant was billed improperly.  The Respondent averred that a field visit was conducted at the Complainant’s property on April 1, 2004.  The Respondent stated that the Complainant’s outstanding balance was $1,279.69.  The Complainant’s average monthly bill was $61.00 and her calculated budget payment was $68.00.  The Respondent referred to the Bureau of Consumer Services decision, dated March 3, 2005, which indicated that the Complainant’s bills were correct as rendered. 



On September 15, 2005, Chief Administrative Law Judge Veronica A. Smith issued an Interim Payment Order requiring the Complainant to pay her monthly bill until a final Order is issued by the Commission or the case is otherwise resolved.



By hearing notice dated October 5, 2005, a hearing in this matter was scheduled for November 9, 2005 before Administrative Law Judge Herbert Smolen as a call of the docket case.  



By hearing notice, dated October 11, 2005, the hearing was reassigned to Administrative Law Judge Cynthia Williams Fordham.



The initial hearing in this matter was held on November 9, 2005, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  This was one of the call of the docket cases assigned for the morning of November 9, 2005.  The Complainant, Gloria Arrington, testified in support of the complaint.  Lisa A. Lutz, Esquire, represented PECO Energy Company.  The Respondent presented two witnesses, Anita Armstead, a regulatory assessor for the Respondent, and Roberto Alicea, a field investigator, who sponsored three exhibits – PECO Exhibit 1-the account statement; PECO Exhibit 2-the field visit report for Mr. Alicea’s April 1, 2004 investigation; and PECO Exhibit 3-the Bureau of Consumer Services’ decision, dated March 3, 2005.



The record was held open for the Respondent to continue investigating the Complainant’s foreign wiring allegations.  When the Respondent’s representative, Roberto Alicea, went to the Complainant’s apartment before the hearing, he did not have access to the other apartments in the building. 



On December 9, 2005, the Respondent’s attorney, Lisa Lutz, Esquire, submitted a written update.  She indicated that Mary McQuilken, the Respondent’s field representative, met the Complainant at the property and performed an investigation on December 6, 2005.  Ms. McQuilken did not find any foreign wiring.  Ms. Lutz stated that the Complainant was satisfied with the investigation.  Consequently, Ms. Lutz requested that the record be marked closed. 



By Order dated December 15, 2005, the presiding officer requested that the Complainant request a further hearing in writing by December 27, 2005.  



The Complainant submitted correspondence dated December 23, 2005, stating that she agreed that there was no foreign wiring.  She indicated that she was still disputing the bills.  She did not request a further hearing.



By correspondence dated January 9, 2006, the Respondent’s counsel submitted a copy of the investigator’s report which consists of two pages.  The report is marked PECO late-filed Exhibit 4.  



By Order dated January 10, 2006, the presiding officer requested that the Complainant submit any objections to the exhibit in writing to the presiding officer and Ms. Lutz on or before January 20, 2006.


By correspondence dated January 19, 2006, the Complainant notified Ms. Lutz that she had made a payment and requested additional information.


Since the Complainant did not object to PECO late filed exhibit 4, the exhibit was admitted pursuant to 52 Pa. Code section 5.404(a).



The record in this case consists of a 25-page transcript and four exhibits.  The record closed January 24, 2006.

FINDINGS OF FACT



1.
The Complainant is Gloria Arrington, 5523 Master Street, Philadelphia, Pa. 19131-3940.


2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant lives in the third floor apartment and other tenants live on the first and second floors of the building at 5523 Master Street (Tr. 5).



4.
The Complainant has a residential electric account with the Respondent (Tr. 5, 16; PECO Ex. 1).



5.
The Complainant lives in the third floor apartment alone (Tr. 6).  


6.
Prior to January 2004, the Complainant’s electric bill was usually between $18.00 and $35.00 (Tr. 7; PECO Ex. 1).


7.
The Complainant’s bill for the period ended January 6, 2004 was $93.23.  Her usage was 684 kilowatt hours.  The Complainant is contesting that bill in addition to the following bills:  the February 5, 2004 bill in the amount of $141.03 for 1,044 kilowatt hours; the March 4, 2004 bill in the amount of $110.84 for 812 kilowatt hours; and the April 6, 2004 bill in the amount of $67.88 for 482 kilowatt hours (Tr. 7, 17; PECO Ex. 1).


8.
The Complainant called the Respondent to complain about her high bills in the winter of 2004 (Tr. 5).



9.
On April 1, 2004, Roberto Alicea, a field investigator for the Respondent, conducted a high bill investigation at the Complainant’s property.  He verified that the meter readings were correct, calculated the kilowatt hours used since the last billed reading, and verified that the meter number was 9G 3748512.  He prepared a cost estimate based on the Complainant’s use of her electric appliances and lighting.  He dropped the load and secured an idle disc.  This indicates that there was no foreign load (Tr. 5, 6, 10-14; PECO Ex. 2). 



10.
Mr. Alicea did not have access to the first and second floor apartments in the Complainant’s building when he was at the property in April 2004 (Tr. 6, 13, 14).


11.
The Complainant’s bills for May through November 2004 were between $25.08 and $35.48 (Tr. 17; PECO Ex. 1).



12.
The Complainant is contesting the following bills:  the December 6, 2004 bill in the amount of $141.68 for 1,049 kilowatt hours; the January 6, 2005 bill in the amount of $135.70 for 1,003 kilowatt hours; the February 4, 2005 bill in the amount of $133.32 for 986 kilowatt hours; the March 7, 2005 bill in the amount of $104.07 for 761 kilowatt hours and the April 6, 2005 bill in the amount of $62.34 for 440 kilowatt hours (Tr. 17; PECO Ex. 1).



13.
On December 6, 2005, Mary McQuilken, a field representative for the Respondent, conducted a high bill investigation at the Complainant’s property.  She verified the meter readings and prepared a cost estimate.  The meter reading was 14126 on December 6, 2005.  This showed that 379 kilowatts had been used since the November 4, 2005 meter reading. The meter number was 9G-3748512 (PECO Ex. 4). 



14.
During her December 2005 investigation, Ms. McQuilken prepared a cost estimate.  She estimated that the Complainant would use 50 kilowatts hours a month to light her apartment.  The electric appliances were as follows:  top/bottom refrigerator, 20-27” television and standing fan.  It was noted that the Complainant had a gas stove (PECO Ex. 4).  


15.
Ms. McQuilken had access to the first floor, second floor, basement, rear garage and hallway.  She verified that there was no foreign wiring.  When she shut down the breakers to the third floor she secured an idle disc.  She performed a passing load test (PECO Ex. 4).


16.
The Bureau of Consumer Services decision, dated March 3, 2005, indicated that the investigator found that the bills were correct as rendered.  The Complainant was instructed to pay her budget bill of $72.00 plus $41.00 a month on the unpaid balance beginning in April 2005 (Tr. 18, 19; PECO Ex. 3).


17.
The Complainant made two payments in 2004.  She paid $90.00 on January 5, 2004 and $100.00 on April 12, 2004.  She made one payment in 2005.  She paid $113.00 on April 4, 2005 (Tr. 18; PECO Ex. 1).



18.
At the time of the hearing, the Complainant’s balance was $1,296.80 
(Tr. 18; PECO Ex. 1).  

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  Various Pennsylvania courts have defined the term “substantial evidence” as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. 

P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



In cases of alleged high billing, the Commission applies the Waldron rule, which provides that to establish a prima facie case of overbilling, a complainant, must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that complainant’s billing history shows no prior abnormalities.  Once the complainant makes out a prima facie case, the burden of proof then shifts to the utility however; the ultimate burden of persuasion always remains with the complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).



In Robert Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, (Pa. Commonwealth 2001), the Commonwealth Court of Pennsylvania further refined the Waldron rule by holding:

 “[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Thus as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Gary and Doris Burleson v. Pennsylvania Public Utility Commission, 501 Pa. 433, 435-6, 461 A. 2d 1234, 1235 (1983).”


Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, 1219-1220 (Pa. Commonwealth 2001).  



The Complainant testified that her bills for her third floor apartment began to escalate in January 2004.  The tenants on the first and second floors said that their bills were consistent (Tr. 5).  Although the Complainant has gas heat, she does not pay for gas (Tr. 5).  After she complained, the Respondent’s representative came to investigate in April 2004.  The Complainant has been living in the one bedroom apartment alone about five years (Tr. 6).  She has a refrigerator, fans, toaster oven, and television (Tr. 6, 7).  She said that her electric bills were between $25.00 and $35.00 a month prior to January 2004.  She testified that since January 2004, her bill was between $55.00 and $60.00 (Tr. 7).



Roberto Alicea, a field investigator for the Respondent, testified that he visited 5523 West Master Street, third floor, on April 1, 2004 (Tr. 9; PECO Ex. 9).  He conducted a high bill investigation at the Complainant’s property.  He verified the meter number for her service, obtained a meter reading and prepared a cost estimate.  The meter reading was 07167 on April 1, 2004.  This showed that 435 kilowatts had been used since the March 4, 2004 meter reading (Tr. 12; PECO Ex. 2).  Therefore, Mr. Alicea verified that the last bill reading of March 4, 2004 was correct (Tr. 12).  When he prepared the cost estimate, Mr. Alicea noted that the Complainant had a top and bottom frost free refrigerator, a toaster oven, a fan and television (Tr. 10, 11; PECO Ex. 2).  The Complainant’s house heater, water heater and stove are gas (Tr. 11).  When Mr. Alicea turned off all the appliances in the Complainant’s apartment, he observed an idle meter (Tr. 12).  He did not suspect foreign wiring since the meter stopped when he turned off all of her appliances (Tr. 13, 14).  He performed a passing load test using a hallway light of 60 watts and 60 watts was reflected on the meter (Tr. 12).  He verified the daily average usage by checking the meter reading and all of the appliances that he observed in the apartment (Tr. 12, 13).  He explained that the usage increased during the colder weather and had decreased by April (Tr. 13).  He observed that she was using the toaster oven instead of the gas stove.  Mr. Alicea did not have access to the Complainant’s bedroom or the other apartments (Tr. 13).  He told the Complainant to have her landlord check the entire building for possible foreign wiring (Tr. 13, 14).   


During the hearing Anita Armstead, a regulatory assessor for the Respondent, testified that the Complainant’s bills starting going up in the winter in January 2004 (Tr. 16; PECO Ex. 1).  The January 2004 bill was $93.23, the February 2004 was $141.03 and the March 2004 bill was $110.84.  Then the bills decreased in the spring (Tr. 17).  She stated that the December 2004 bill was $141.68, the January 2005 bill was $135.70 and the February 2005 bill was $133.32 (Tr. 17; PECO Ex. 1).  Based on the account statement, Ms. Armstead agreed with Mr. Alicea’s conclusion that the Complainant’s usage increased in the winter and decreased during the spring and summer months (Tr. 14, 17).


The information from the account statement about Complainant’s usage and the amount of her bills is set forth in the following chart:
	
	2002 kwhs
	2002
	2003

Kwhs
	2003
	2004

kwhs
	2004
	2005

KHz
	2005

	January
	
	
	119
	$20.52
	  684
	  $93.23
	1003
	$135.70

	February
	
	
	328
	$47.40
	1044
	$141.03
	  986
	$133.32

	March
	
	
	473
	$66.07
	  812
	$110.84
	  761
	$104.07

	April
	149
	  $24.36
	203
	$31.32
	  482
	  $67.88
	  440
	  $62.34

	May
	141
	  $23.34
	107
	$18.97
	  174
	  $27.81
	  211
	  $32.58

	June
	126
	  $21.41
	  88
	$16.50
	  153
	  $25.08
	  163
	  $26.33

	July
	167
	  $26.68
	169
	$26.94
	  204
	  $32.37
	  121
	  $20.87

	August
	180
	  $28.36
	175
	$27.71
	  176
	  $28.08
	  104
	  $18.66

	September
	178 
	  $28.14
	177
	$27.97
	  233
	  $35.48
	  105
	  $18.80

	October
	155 
	  $25.16
	177
	$27.97
	  173
	  $27.68
	    92
	  $17.11

	November
	117 
	  $20.27
	112
	$19.61
	  174
	  $27.81
	
	

	December
	103
	  $18.47
	278
	$40.96
	1049
	$141.68
	
	


(The contested bills are in bold.)
(Tr. 7, 14, 16-18; PECO Ex. 1)


Prior to the bill dated January 6, 2004, the Complainant’s usage ranged from a low of 88 kilowatt hours in the bill dated June 5, 2003, to a high of 473 kilowatt hours in the bill dated March 6, 2003.  The Complainant is disputing the following bills:  January 6, 2004 for 684 kilowatt hours, February 5, 2004 for 1,044 kilowatt hours; March 4, 2004 for 812 kilowatt hours and April 6, 2004 for 482 kilowatt hours; December 6, 2004 for 1,049 kilowatt hours; January 6, 2005 for 1,003 kilowatt hours, February 4, 2005 for 986 kilowatt hours; March 7, 2005 for 761 kilowatt hours and April 6, 2005 for 440 kilowatt hours (Tr. 7, 17, 18; PECO Ex. 1).  


The Complainant showed that the number of people in the house was the same, that her potential for usage was low and that there were no other abnormalities prior to her January 2004 bill.  Therefore, she established a prima facie case.  



The Respondent presented evidence to show that the Complainant’s bills were based on actual meter readings, that the readings were accurate, that there was no foreign wiring and that the Complainant’s usage increased during the winter.  After the November 2004 hearing, the Respondent sent a second investigator to the premises.  Ms. McQuilken had access to the first and second floor of the Complainant’s building (PECO Ex. 4).  Ms. McQuilken’s cost estimate and passing load results were similar to Mr. Alicea’s.  Ms. McQuilken noted that the Complainant had used 379 kilowatt hours between November 4, 2005 and December 6, 2005.  This indicated that the Complainant’s usage was less in November 2005 than it had been in November 2004.  Thus, the Respondent provided rebuttal to the prima facie case.



The Complainant did not provide additional evidence to rebut the Respondent’s evidence.  The Complainant has not submitted circumstantial evidence to show that her actual usage was less than the usage shown on her meter. Milkie, supra.


The Bureau of Consumer Services’ (“BCS”) decision, dated March 3, 2005, found that the bills were correct as rendered and required the Complainant to pay a budget payment of $72.00 plus $41.00 a month toward the outstanding balance beginning April 1, 2005.



The Complainant did not prove by a preponderance of the evidence that her metered usage exceeded her actual usage.  Thus, the Complainant failed to sustain her burden of proof.  Therefore, the bills are correct as rendered and the Complainant is responsible for paying the outstanding balance. 



During the hearing, the Complainant did not request a payment arrangement.  In her correspondence to Ms. Lutz, dated January 19, 2006, the Complainant indicated that she sent a payment on the balance and would continue to do so.  Consequently, a payment arrangement is not included in this decision.  


Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).

3.
Where a complaint alleges high billing, to establish a prima facie case, a complainant must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that complainant’s billing history shows no prior abnormalities.  If the complainant establishes a prima facie case, the burden of proof shifts to the utility but the ultimate burden of persuasion always remains with the complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).

4.
Even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. Public Utility Commission, 786 A.2d 1217 (Pa. Commonwealth 2001).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Gloria Arrington against the PECO Energy Company at Docket Z-01604846 is dismissed.



2.
That PECO Exhibit 4 is entered into evidence.



3.
That the Complainant is responsible for paying the Respondent the outstanding balance.



4.
That the record in this case is marked closed.

Date:
April 25, 2006




___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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