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HISTORY OF THE PROCEEDING


This decision dismisses a complaint that Teena M. Livingston filed on March 20, 2006.  Ms. Livingston’s complaint is a late-filed appeal from a decision upon informal complaint which the Commission’s Bureau of Consumer Services (BCS) issued on January 18, 2006 at BCS Case No. 2009738.  The BCS dismissed her complaint because the household financial situation had improved since the BCS had issued a previous decision.  That decision upon informal complaint, issued on May 5, 2005 at BCS Case No. 1655415, directed Ms. Livingston to pay for residential natural gas service from National Fuel Gas Distribution Company (NFGD).  Ms. Livingston seeks a more affordable payment plan.  NFGD answered the complaint on April 10, 2006.  
The Commission held a telephonic hearing at 1:00 p.m. on April 25, 2006.  Ms. Livingston failed to appear for this hearing.  When I called her, I reached an answering machine and left a message for Ms. Livingston to return the call by 1:15 p.m. or the hearing would proceed without her and she would lose her case.  Ms. Livingston did not return my call, but did answer the phone when I called again at 1:15 p.m. and the hearing resumed.  
Lee E. Hartz, Esq., represented NFGD at the hearing.  After Ms. Livingston testified that her household income had improved since the last BCS decision, Mr. Hartz moved to dismiss the complaint for lack of Commission authority to grant a second payment arrangement.  No briefs were filed.  The record closed upon conclusion of the hearing per notation on the OALJ Hearing Report form.  

FINDINGS OF FACT
1. Teena Livingston resides at 100 Brook Street, Downstairs, Corry, Pennsylvania 16407 with her husband and her four children.  Testimony of Ms. Livingston.
2. NFGD provides residential natural gas service to Ms. Livingston at the foregoing address.  Testimony of Ms. Livingston.
3. Ms. Livingston’s household income is approximately $1,800.00 per month, consisting of SSI checks for herself and two of her children, each in the amount of $600.00.  This level of income has existed since December of 2005, before which it was lower.  Testimony of Ms. Livingston.
4. On May 5, 2005, at BCS Case No. 1655415, the BCS directed Ms. Livingston to pay $300.00 to have her service restored and to pay her budget bills plus $15.00 toward her account arrearage.  
5. On January 18, 2006, at BCS Case No. 2009738, the BCS dismissed the informal complaint at issue here indicating that Ms. Livingston’s household income had increased because the previous payment arrangement showed a 6 person household with $591.00 per month income, whereas the current household numbered 11 with a monthly income of $3,636.00.
DISCUSSION


Ms. Livingston seeks a new payment agreement.  As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the Code), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 1191 (1977).  When deciding upon an appropriate payment plan for utility service, the Commission must abide by the provisions of the Responsible Utility Customer Protection Act, 66 Pa. C.S. §§1401, et seq. (“Chapter 14”).  Rudacille v. Columbia Gas of Pennsylvania, Inc., Docket No. C‑20043504 (Order entered August 9, 2005).


Absent a change in income, the Commission lacks authority to establish a second or subsequent payment arrangement for a customer, who has defaulted on a previous payment arrangement.  66 Pa. C.S. §1405(d).  Section 1405(d), however, does not restrict a customer’s right to appeal a BCS informal decision and it does not restrict the Commission’s duty to review the terms of a payment arrangement that is the subject of a timely appeal.  Kalamets v. Columbia Gas of Pennsylvania, Inc., Docket No. Z‑01701441 (Order entered October 14, 2005).  A customer is not in default of a timely appealed payment arrangement directed by a BCS informal decision until the formal complaint on appeal is adjudicated and the Commission issues a final Order.  Id.



Two inquiries must be made, therefore, to dispose of this matter.  First, is the present complaint a timely appeal from the BCS decision in question.  Second, has there been a change in income.



Ms. Livingston’s appeal is not timely.  The BCS issued its determination on January 18, 2006, at BCS No. 2009738.  A customer must file a written intention to appeal within 20 days of notification or mailing of the BCS decision.  52 Pa. Code §56.172.  Ms. Livingston did not file her appeal until March 20, 2006.  The BCS decision became final on about February 7, 2006, and her appeal is untimely because it was filed after the decision became final.


The BCS determination dismissed Ms. Livingston’s complaint without issuing a new payment arrangement, which means that the payment arrangement which the BCS issued on May 5, 2005 at BCS Case No. 1655415 remained in effect.  Accordingly, the present complaint is an attempt to obtain a second or subsequent payment arrangement for a customer, who had defaulted on a previous payment arrangement.  66 Pa. C.S. §1405(d).  Unless there has been a change in income, the second inquiry mentioned above, Ms. Livingston’s complaint must be dismissed.


As noted, Section 1405(d) precludes any Commission action to establish a second or subsequent payment arrangement absent a change in income.  Change of income is defined in Section 1403 of the Code, 66 Pa. C.S.A. §1403, as follows:
A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.



At the hearing Ms. Livingston testified that her household income is approximately $1,800.00 per month and that it was lower than that before December of 2005.  Finding of Fact No. 3.  The BCS decision at BCS Case No. 2009738 found that Ms. Livingston reported a 6 person household with $591.00 per month income in May 2005 (the date of the previous BCS decision).  Finding of Fact No. 5.  This shows an improved household income since the first BCS decision and no change in household income since the second BCS decision, the one in question here.  I do not consider the reference in the second BCS decision to an 11 member household with monthly income of $3,636.00 to be reliable because Ms. Livingston testified to the contrary at the hearing and her testimony is more reliable.  Even if her income had been at that level it would have decreased by $30.00 per person, from $300.00 per person ($1,800.00 ÷ 6) to $330.55 per person ($3,636.00 ÷ 11) and this reduction does not reach the 20% or 10% level required by Section 1403.


Because Ms. Livingston’s appeal from the BCS decision is not timely and because her household has not experienced a change in income, her complaint must be dismissed.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §701.
2. Ms. Livingston’s appeal of the BCS decision under review was not timely filed.
3. Absent a change in income, the Commission lacks authority to establish a second or subsequent payment arrangement for a customer, who has defaulted on a previous payment arrangement.  66 Pa. C.S. §1405(d).
ORDER


THEREFORE,



IT IS ORDERED:


That the complaint of Teena M. Livingston v. National Fuel Gas Distribution Corporation at Docket No. C‑20065996 is dismissed.

Date:  April 26, 2006

















Larry Gesoff
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