BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Tracy Swift-Merrick
fillin "Complainant's name" \d "":



:


v.
:
C-20054745fillin "Docket No." \d ""


:

Philadelphia Gas Works
:

INITIAL DECISION

Before

Herbert Smolen
Administrative Law Judge

HISTORY OF THE PROCEEDING



On July 22, 2005, Tracy Swift-Merrick (Complainant) filed a Complaint against Philadelphia Gas Works (Respondent or PGW) alleging, inter alia, that she had some major flooding in 1999 after which she converted to gas heat (she previously had oil heat) and continued, as before, using gas for cooking and drying clothes; that thereafter she received a gas bill in the amount of $3,000.00 which she disputes because prior to gas heat conversion, her gas heat ranged from $50.00 to $100.00 per month.

PGW duly filed an Answer denying the allegations set forth in the Complaint concerning the inaccuracy of the gas bill.  PGW admitted that Complainant had converted to gas heat from oil and further averred that PGW’s records indicate that Complainant established service at 4730 Mulberry Street, Philadelphia, PA in July 1989; that gas service to said premises is residential heat and domestic appliances; that there is an automatic meter reading device (AMR); that all bills are based upon actual meter readings; that Complainant has been enrolled in PGW’s Customer Responsibility Program (CRP) as of April 2005 with a “frozen” balance of $7,529.19; that Complainant has failed to make CRP payments; and that Complainant’s balance is the result of many months of underpaying or skipping payments of the gas bill and the accumulation of late payment charges.  PGW also averred that a Bureau of Consumer Services Decision dated March 5, 2005 found that the bill was correct and ordered that beginning April 15, 2005 Complainant should pay a budget bill of $172.00/month plus an additional $126.00/month toward the account arrears.


A hearing was initially scheduled on February 21, 2006 but was continued at the request of Complainant.  The hearing was then rescheduled and held on March 31, 2006.  Complainant appeared pro se and testified on her own behalf.  Respondent was represented by counsel who presented the testimony of one witness and introduced six exhibits.  The record was closed on March 31, 2006.
FINDINGS OF FACT



1.
Complainant is Tracy Swift-Merrick, 4730 Mulberry Street, Philadelphia, PA.  She resides there with her two daughters, ages 13 and 18.



2.
Respondent is Philadelphia Gas Works.

3. Complainant converted from oil heat to gas heat in December 1994 (PGW Exhibit No. 6).

4. In January 2003, Complainant received a gas bill in the amount of $3,067.24 (PGW Exhibit No. 1).

5. Complainant has had an automatic meter reading device (AMR) in her premises since December 1997 and since that date all bills were based on actual readings.
6. Complainant’s gas usage during the late fall and winter months has been consistent over the years, as is her reduced gas usage during the summer and spring months (PGW Exhibit No. 1).
7. The buildup of the gas bill balance was caused by Complainant’s underpayments and missed monthly payments (PGW Exhibits Nos. 1 and 2).

8. In 2004 Complainant made only nine payments and in 2005 only two payments (PGW Exhibit No. 2).

9. There were at least seven broken payment agreements with Complainant from 2002 to 2005 and one April 1, 2005 cancelled agreement (PGW Exhibit No. 3).

10. From March 2005 to the date of the hearing on March 21, 2006, Complainant was enrolled in PGW’s CRP program (PGW Exhibit No. 1).

11. By reason of changed financial circumstances Complainant may not continue to be eligible for participation in the CRP program in the future.

12. At the time of the filing of the Complainant as well as at the time of the hearing, Complainant was enrolled in PGW’s CRP program, a customer assistance program under which Complainant would receive a discounted rate and if payments were timely made, a certain percentage of the outstanding balance would be periodically forgiven.

DISCUSSION



In this matter, Complainant disputes a $3,000.00 gas bill.  She believes this was a result of her converting from oil heat to gas heat.  However, the record evidence discloses otherwise.  That is to say, the conversion from oil heat to gas heat took place in December 1994 (PGW Exhibit No. 6) while the first time a gas bill approaching $3,000.00 was sent approximately in January 2003; that the bill being in the amount of $3,067.24 (PGW Exhibit No. 1).

The record evidence also discloses that Complainant has had an automatic meter reading device (AMR) in her premises since December 1997 and that since then all bills were based on actual readings.  Moreover, as set forth in PGW Exhibit No. 1, Complainant’s gas usage during the late fall and winter months is consistent over the years, as is her reduced gas usage during the summer and spring months (PGW Exhibit No. 1).  Further, it is clear from PGW Exhibit No. 1 that the buildup of the bill was caused by Complainant’s underpayments and missed monthly payments as evidenced by PGW Exhibit No. 2 which discloses that in 2004 Complainant made only nine payments and in 2005 only two payments.  Additionally, PGW Exhibit No. 3 sets forth at least seven broken payment agreements with Complainant from 2002 to 2005 and one April 1, 2005 cancelled agreement.  By reason of all of the foregoing, the Administrative Law Judge finds and concludes that the gas billings to Complainant were correct.



It is also to be noted that from March 2005 to the date of the hearing on March 21, 2006, Complainant was enrolled in PGW’s CRP program; albeit, by reason of changed financial circumstances she may not continue to be eligible for participation in said program in the future.  Nevertheless at the time of the filing of the Complainant as well as at the time of the hearing, Complainant was enrolled in the CRP program, a customer assistance program under which the customer receives a discounted rate and if payments are timely made, a certain percentage of the outstanding balance is periodically forgiven.



Moreover, under Chapter 14 of the Public Utility Code, 66 Pa. C.S. §1405(c), it is provided that Customer Assistance Program Rates shall be timely paid and “shall not be the subject of payment agreements negotiated or approved by the Commission.”  Inasmuch as the Complainant is a participant in Respondent’s CRP program (a customer assistance program), the Commission lacks jurisdiction under Chapter 14 to negotiate or approve a payment agreement.  Therefore, the Complainant is bound by the terms of PGW’s customer assistance program, i.e., in this case, Respondent’s CRP program under which Complainant is required to pay all missed payments.  Accordingly, the Complaint will be dismissed.



It is to be noted that if in the future Complainant no longer qualifies for participation in PGW’s CRP program by reason of changed financial circumstances (Complainant testified that her family consists of herself and two daughters and that she has obtained employment from what she expects to gross approximately $34,000/year), then 66 Pa. C.S.A. §1405(b)(1) would be applicable.  That Section provides, inter alia,

   (b) Length of payment agreements.—The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

.  .  .

(2)  Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal proverty level.

.  .  .



With a gross yearly income of $34,000, the gross monthly income would be ($34,000 ÷ 12) $2,833.00.  According to Federal poverty guidelines, Federal Register, Vol. 71, No. 15, January 24, 2006. pp. 3848-3849; 42 U.S.C. §9901(12); a monthly gross income of $2,833.00 for a family of three would fall slightly above 200% over the poverty guidelines, and therefore, in addition to the missed CRP monthly payments, the above quoted provision would be applicable.  That means that Complainant would be required to pay her monthly budget plus a monthly payment calculated to pay the outstanding arrearage within two years.


However, as set forth above, at the time of the filing of the Complaint as well as the time of the hearing, Complainant was enrolled in PGW’s CRP program; and under the existing law, 66 Pa. C.S. §1405(c), where a customer is a participant in a customer assistance program (CRP), the Commission lacks jurisdiction to negotiate or approve a payment agreement.  As aforesaid, the Complaint will be dismissed and an appropriate Order will be issued.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties in this proceeding.


2.
Complainant has failed to meet her burden of proof that her gas billings were incorrect.



3.
The Commission lacks jurisdiction to negotiate or approve payment agreements where the Complainant/customer is a participant in the Respondent/Utility’s customer assistance program.  66 Pa. C.S. §1405(c).

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Complaint of Tracy Swift-Merrick against Philadelphia Gas Works in Docket No. C-20054745 is hereby dismissed.

2.
That this matter be marked closed. 

Date:
April 27, 2006




___________________________________








Herbert Smolen







Administrative Law Judge
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