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MOTION OF
COMMISSIONER TERRANCE J. FITZPATRICK


This matter concerns whether a Formal Complaint was properly dismissed by an Administrative Law Judge for the Complainant’s failure to appear and prosecute, and the Complainant’s allegation that all the correspondence in this proceeding was mailed to the wrong address.  The Office of Special Assistants (“Staff”) recommends granting the Exceptions of the Complainant, in part, and remanding this matter to the Office of Administrative Law Judge for a rescheduled hearing.  I respectfully disagree.


The Complainant failed to appear at the scheduled hearing on her Formal Complaint, and the Administrative Law Judge subsequently issued an Initial Decision that dismissed the Complaint, with prejudice, due to the Complainant’s failure to prosecute pursuant to Jefferson v. UGI Utilities, Inc., Docket No. Z-00269862 (Order entered December 26, 1995).  The Complainant, in her Exceptions, argues that all correspondence related to matters concerning her gas service should have been mailed to her address in New York.


Staff suggests that the Complainant has provided sufficient evidence that her proper mailing address was the New York address listed on her account with PGW, and states that the evidence included a “Notification of Intent to Appeal” form dated April 9, 2005; copies of correspondence sent by the Complainant to PGW dated 
May 4, 2004, September 3, 2004, and January 10, 2005; as well as copies of several bills issued by PGW.  While it is true that all of these documents contain Complainant’s New York address as the mailing address for this account, the Formal Complaint form filed by Complainant specifically lists a Philadelphia address for mailing purposes.
  It is important to point out that the Formal Complaint was filed on August 1, 2005
, several months after all of the evidence mentioned above was dated.  Therefore, the most recent correspondence prior to the date of the scheduled hearing indicated a Philadelphia address for mailing purposes.


Additionally, I note that the Staff recommendation provides that “[b]ecause the Complainant provided a different mailing address in her Exceptions from the one she listed on her Complaint Form, the Commission re-served the Initial Decision on the Complainant on February 6, 2006.”  If the Complainant was not receiving any correspondence on this case because it was being mailed to the wrong address, based on my review of the Commission’s official file in this proceeding, it is unclear how she knew of her rights and the applicable procedures to file Exceptions, as the Initial Decision was sent to the Philadelphia address listed on the Formal Complaint form.


While I am mindful that the Complainant has chosen to participate in this case pro se, I also recognize the duty of a participant in a proceeding to apprise the Commission of changes to the participant’s current address
 and that this was not done by the Complainant after she filed her Formal Complaint.  For these reasons, I agree with the Administrative Law Judge’s Initial Decision dismissing the Complaint for the Complainant’s failure to appear and prosecute.  
THEREFORE, I MOVE:

1.
That the recommendation of the Office of Special Assistants be revised consistent with this Motion.
2.
That the Office of Special Assistants prepare the appropriate Order.                            

DATE:  May 4, 2006


_________________________







TERRANCE J. FITZPATRICK







COMMISSIONER
� The Formal Complaint form listed a mailing address of P.O. Box 53941, Philadelphia, PA, 19105, and a service address of 1222 North 53rd Street, Philadelphia, PA, 19131.





� The Formal Complaint form is the document used to prepare the service list for proceedings, unless a party indicates that a different address should be used.  


� An explanation of the right and method to file Exceptions is provided on a cover letter attached to the Initial Decision.





� 52 Pa. Code §1.53(c).
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