BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
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:

North Heidelberg Sewer Company


:
INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On October 24, 2005, Joseph and Lorraine Carr (Complainants) filed a formal complaint against North Heidelberg Sewer Company (Respondent) alleging that Respondent inappropriately billed them for water consumption associated with watering their landscape and washing their car.  Respondent failed to file an answer to the complaint.  At the hearing, counsel for Respondent stated that Respondent’s failure to file an answer was due to counsel not having received a copy of the complaint, and his attempts to settle this case with Complainants.  Tr. 4-5.                                                                                                                                                                                                                                                                                                                                                                            .
The hearing in this case originally scheduled for February 16, 2006, was rescheduled to March 30, 2006.  Prehearing orders were issued on January 10, 2006 and February 14, 2006.
The hearing was held on March 30, 2006.  By agreement of the parties, Complainants appeared in person and Respondent’s counsel and witness appeared by telephone. Complainants appeared pro se and testified.  Complainants introduced nine exhibits, all of which were admitted into evidence.  Respondent was represented by James P. Melia, Esquire.  Respondent presented the testimony of Joseph Aichholz, Jr., the chairman of Respondent’s board.  Tr. 33.  Respondent introduced one exhibit, which was admitted into evidence.  The hearing transcript consists of 51 pages.  The record closed on April 24, 2006. 
FINDINGS OF FACT
1.
Complainants reside at 179 Dogwood Drive, Bernville, PA 19506, and they became customers of Respondent on January 14, 2005.  Tr. 28.
2.
Complainants presently have only one water meter, which is located at the front of their house.  Tr. 45.
3.
Complainants’ quarterly sewer bill is calculated based on their water consumption.  Tr. 10; Comp. Ex. 3.   
4.
Some of Complainants water usage is attributable to landscaping, car washing and children playing with the water hose, and such usage does not contribute any water to the public sanitary sewer system.  Tr. 10-11.
5.
Complainants complained to Respondent after receiving their second quarter 2005 sewer bill, and they were provided a credit of $72 on their third quarter bill.  The $72 is the minimum charge for water usage from 0 to 6000 gallons.  Tr. 11-12, 13, 15-16; Comp. Exs. 5, 7.
6.
When Complainants called Respondent after receiving their third quarter sewer bill, they were told that the credit was for one-time only.  Tr. 14.
7.
Respondent’s tariff at Section 302.8 provides that customers who use water for landscaping or a swimming pool, who desire to not pay for sewer service based on water flows that do not enter the public sanitary sewerage system, may apply to Respondent for the installation of a second meter to measure those water flows that do not enter the public sanitary sewerage system.  Respondent’s tariff also states that “[t]he cost of furnishing, installing and maintaining any meters utilized to measure water not entering the public sanitary sewerage system shall be borne by the applicant.”  The tariff further states that the location of the second meter is subject to Respondent’s approval.  North Heidelberg Ex. 1 at page 10.
8.
Respondent proposes that: (1) it would provide a second meter at no cost to Complainants; (2) it would provide a pit and two compression pins at a cost of $300 to Complainants; (3) Complainants hire a plumber at a cost of approximately $100; (4) Complainants purchase a hydrant at a cost of $30 to $40 ;(5) it would assist the plumber; (6) it would show the plumber where at the front of the house to place the second meter; and (7) the plumber would install a 3 foot piece of pipe from the “T” at the existing pit and come over to the new pit and hook up the new meter.  Tr. 36-38.

9.
What Respondent proposes to do for Complainants represents its standard practice or policy.  Three customers have installed second meters in the manner that Respondent has proposed for Complainants.  Tr. 38.
DISCUSSION
Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.


In the present case, Complainants’ quarterly sewer bills include their usage of water for landscaping, car washing and children playing with the water hose.  Complainants contend that their sewer bills should not include such water consumption, since such water usage does not contribute any water to the public sanitary sewer system.  Complainants seek to have a second water meter installed at their home that would measure their water usage attributable to landscaping, car washing and children playing with the hose.  The water usage measured on the second meter should then be deducted from their sewer bills, according to Complainants.


Respondent has a tariff which addresses the situation and the remedy that Complainants present.  Section 302.8 of Respondent’s tariff (North Heidelberg Sewer Company Exhibit 1) provides as follows in pertinent part:

302.8
Metering of unpolluted water.  In the event a customer has an irrigation system for lawn and landscape watering, or a swimming pool, neither of which contribute any water to the public sanitary sewer system and who are also billed for sewer service based on water flows that do not enter the public sanitary sewerage system may make application to the Company…  .  The cost of furnishing, installing and maintaining any meters utilized to measure water not entering the public sanitary sewerage system shall be borne by the applicant.  The type, size, location and maintenance of such meters utilized to determine the flow of unpolluted water not entering the sewerage system shall remain the property of the Company.

Respondent agrees that pursuant to its tariff, Complainants are entitled to the installation of a second meter to measure water flows that do not enter the public sanitary sewerage system.  The parties also agree that the meter readings taken from the second meter would be deducted from the calculation of Complainants’ sewer bills.  What Respondent and Complainants disagree on is where and how the second meter should be installed and who should bear the costs.
         


Complainants want the second meter and faucet installed behind their house, which is where their landscape is located.  Tr. 22.  Complainants opined that they thought that they had a written agreement
 with Respondent’s counsel, to locate the second meter and faucet behind their house.  Tr. 22.  However, according to Complainants, Joseph Aichholz, the chairman of Respondent’s board, subsequently telephoned Complainants and stated that if Complainants wanted the hydrant
 located behind their house, pipe would need to be run underground from the back of the house to the front of the house, which is where the second meter would be located (where it would be read by Respondent).  Tr. 22-23, 46-47.  Complainants exclaim that such pipe installation was not a part of their original understanding, and that such pipe installation would cost them $5,000.  Tr. 23.  At the hearing, Mr. Aichholz did not venture an opinion on the cost, but he did testify that in order to locate the hydrant behind Complainant’s house, pipe would have to be run at least three feet deep underground to keep it (the pipe) from freezing.  Tr. 47-48.


Mr. Aichholz proposed an alternative which he said was consistent with Respondent’s policy and how second meters have been installed for three other customers.  Tr. 38.  He noted that the existing meter is located at the front of Complainant’s house, and he proposed that the second meter also be located at the front of the house (near the existing meter), and that the hydrant be located at the front of the house as well.  Specifically, Respondent proposed that : (1) it (Respondent) would provide a second meter at no cost to Complainants; (2) it would provide a pit and two compression pins at a cost of $300 to Complainants; (3) Complainants hire a plumber (at a cost of approximately $100); (4) Complainants purchase a hydrant at a cost of $30 to $40; (5) it would assist the plumber; (6) it would show the plumber where at the front of the house to place the second meter; and (7) the plumber would install a 3 foot piece of pipe from the “T” at the existing pit  and come over to the new pit and hook up the new meter.  Tr. 36-38.



Respondent’s tariff (North Heidelberg Sewer Company Exhibit 1), which was approved by the Commission, gives Respondent the authority to approve the location of a second meter at a customer’s property.  Respondent’s tariff also places cost responsibility for the installation of a second meter on the customer.  For all of the foregoing reasons, I find that Complainants have not met their burden of proving that Respondent violated law over which the Commission has jurisdiction.  I must therefore dismiss the complaint.    
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2.
Complainants had the burden of proof.  66 Pa.C.S. §332(a).
3.
Complainants failed to meet their burden of proof. 
4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Joseph and Lorraine Carr against North Heidelberg Sewer Company at Docket No. C-20055491 is dismissed. 


2.
That this case be marked closed.







__________________________________








Charles E. Rainey, Jr.







Administrative Law Judge
Date:
May 2, 2006
	� 	Respondent’s counsel objected to the admission into evidence of the settlement letter.  I note that the parties ultimately failed to reach a settlement agreement in this case.  Tr. 43- 44.  I sustained the objection pursuant to Section 5.231(a) of the Commission’s regulations, 52 Pa. Code §5.231(a), which provides in pertinent part that “[p]roposals of settlement, of adjustment, or of procedure to be followed, and proposed stipulations not agreed to by every participant, will not be admissible in evidence against a counsel or participant claiming the privilege.”  Tr. 23-25.  I also note that the settlement letter had not been filed with the Commission nor approved by it.  However, if Complainants believe that they have a valid contract which Respondent reneged on, they may pursue that matter in a court of competent jurisdiction.


	�	 Respondent referred to the water discharge pipe with a valve and a spout as a hydrant while Complainants referred to it as a faucet.  Mr. Aichholz testified that a hydrant should be installed because it would not freeze.  Tr. 36-37.
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