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:
OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration is the Initial Decision of Administrative Law Judge (ALJ) Kandace F. Melillo issued January 23, 2006, in the above-captioned proceeding.  There have been no Exceptions filed in this proceeding.  Nonetheless, we requested review of this Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C. S. § 332(h), because of the similarity between the facts of this case and those of Theodore Del Vecchio v. PPL Electric Utilities Corporation, at Docket No. Z-01464793 (Order entered September 13, 2005).  We believe that it is appropriate to apply the policy that we established in the Del Vecchio case in the instant proceeding.
History of the Proceeding


On April 19, 2005, Linda Franckowiak (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL).  In her Complaint, Ms. Franckowiak alleged that she was billed for electricity that she had not used and that she suspected that a foreign wiring situation existed.
  She believed that she was being charged by PPL for high electric bills which should have been the landlord’s responsibility.  She requested a determination from the Commission that the landlord was responsible for the electric bills.  



PPL filed a timely Answer to the Complaint on July 28, 2005, which acknowledged that it had been contacted by Complainant on March 23, 2004, to investigate the high bills and that the bills could not be justified based upon Complainant’s potential for household usage.  PPL further asserted that, after determining that there was a potential foreign wiring (Act 54)
 issue, it contacted the landlord Dean McCartney on March 29, 2004, to arrange for a foreign wiring inspection.  However, the landlord had not provided access to the property.  PPL denied that it had been unreasonable in billing Complainant for the usage.



On July 28, 2005, PPL sought joinder of the landlord as a party to this proceeding by filing a Petition to Join an Indispensable Party (Petition to Join), which was duly served upon Complainant and Dean McCartney, as the landlord and property owner.  No answer or response to the Petition to Join was filed by either Ms. Franckowiak or Mr. McCartney.


Mr. McCartney’s counsel entered a Notice of Appearance on October 24, 2005, and Mr. McCartney filed an Answer to the Formal Complaint on November 14, 2005.  Mr. McCartney’s Answer admitted that he and PPL had been contacted by Complainant regarding high electric bills, but denied that he should be held responsible for the bills.  



The Initial Telephone Hearing was held on Wednesday, November 16, 2005, at 10:00 a.m., with all parties present.  PPL presented the testimony of two Company witnesses and introduced three (3) exhibits.
   Mr. McCartney, who was represented by counsel and testified in his own behalf, presented no exhibits.  Linda Franckowiak proceeded pro se, testified on her own behalf and presented no exhibits.

From February 1, 2003, to February 1, 2005, the Complainant occupied one of the two residential units at the service address.  The Complainant first contacted PPL concerning high electric bills on March 23, 2004.  A PPL representative performed an investigation and determined the potential electric use for the billing address to be 1,561 kWh per month.  For the period February 20, 2004, to March 22, 2004, the Complainant was billed for 2,738 kWh.  The PPL representative suspected that a foreign wiring situation accounted for the unexplained usage over and above the connected load.


On March 26, 2004, PPL began a number of attempts to contact the landlord to inform him of the suspected foreign wiring at the service address and to inquire about access to the second unit.  When PPL was finally able to contact the landlord on April 20, 2004, the landlord did not agree to meet with PPL to provide access to the other apartment.  It was not until September 1, 2005, that the landlord provided PPL with access to the property.  By this time, the Complainant had moved from the location.  


The hearing produced a transcript of 124 pages.  The parties waived the filing of briefs and the record closed by Interim Order on December 8, 2005, upon receipt of the hearing transcript.  



The ALJ issued an Initial Decision on January 23, 2006, that sustained the Formal Complaint.  The ALJ determined that the Complainant’s unpaid balance of $666.86 should be transferred to the account of the property owner, Mr. McCartney.  The ALJ also ordered that PPL shall, henceforth, cease from deferring to the property owner’s timetable in foreign wiring investigations and shall promptly and fully investigate such claims.
Discussion

Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainant has alleged an over billing due to the presence of foreign load.
  Thus, it is clear that she is the party seeking affirmative relief from the Commission and, therefore, she is the party with the burden of proof.  The Pennsylvania Supreme Court has held that when a litigant has the “burden of proof,” it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 856 (1950).  In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof 
which “fairly out-weighs the probative value of any proof offered against the claim.”  Id.  (Emphasis in original).  
In her Initial Decision, the ALJ made twenty-two Findings of Facts (I.D.    at 3- 7) and reached eleven Conclusions of Law (I.D. at 17-19).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.   No Exceptions were filed.

The ALJ determined that the Complainant met the standard for establishing a prima facie case that foreign or mixed wiring is the cause of her high electric bills.  See Milkie v. Pa. P.U.C., 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. 2001).  Specifically, the ALJ found the following:

(1) Complainant leased one unit of a two-unit building.

(2) She did not have control over the wiring in the building. 

(3) The hot water heater for the other tenant and the breaker associated with that water heater was located in Complainant’s apartment.

(4) The potential for energy utilization in her dwelling, based upon living space, the number of occupants, number, type and size of appliances, and heating and cooling methods, was considerably lower than the billed usage. 

(5) The utility representative identified foreign wiring as a possible cause of the high usage.  The ALJ found that the evidence submitted by the Complainant was sufficient to establish a prima facie case of foreign wiring that, unrebutted, would enable the Complainant to prevail on her Complaint.  (I.D. at 11-12).


The ALJ concluded that the landlord failed to present sufficient evidence to rebut the Complainant’s prima facie case.  Therefore, the ALJ recommended that the Complainant’s foreign wiring complaint be sustained.  (I.D. at 18).


The ALJ found that the Complainant’s outstanding account balance of $666.86 is the landlord’s responsibility.  The ALJ also found that PPL violated Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1, by not placing the Complainant’s account in the property owner’s name.  (I.D. at 18-19).  Although the ALJ found that PPL violated Section 1529.1, she did not recommend that a civil penalty be assessed.



We find that the ALJ correctly determined that the Complainant met her burden of proof regarding the existence of foreign wiring and that PPL violated Section 1529.1 by failing to place the account in the name of the landlord after foreign wiring was strongly suspected.  The ALJ observed that PPL believes that it cannot place an account in the property owner’s name unless and until it substantiates the existence of foreign wiring.  The ALJ correctly observed that this interpretation of Section 1529.1 is too narrow and would permit (and perhaps encourage) property owners to thwart the legislative intent by failing to promptly and fully cooperate with a utility’s foreign wiring inspections.  (I.D. at 16).


The ALJ’s recommended resolution will be accepted with modification.   The Initial Hearing was held on November 16, 2005.  This date has importance because it occurred after the Commission’s final Order on the formal complaint of Theodore Del Vecchio v. PPL Electric Utilities Corporation, Docket No. Z-01464793 (Order entered September 13, 2005).  In that proceeding, we held that the utility violated our Utility Company Dispute Procedures at 52 Pa. Code Section 56.151, for failing to promptly investigate the Complainant’s foreign load complaint, and that the utility violated Section 1529.1 by failing to place the account in the name of the landlord immediately after foreign wiring was suspected.



This case is remarkably similar to Del Vecchio where the Commission assessed a civil penalty of $1,000.  As in Del Vecchio, PPL did not place the account in the name of the landlord when it had a strong indication that foreign wiring existed.  The primary difference between this case and Del Vecchio is that the landlord in this case refused to cooperate with PPL.  The landlord’s failure to cooperate does not mitigate PPL’s failure to place the account in the name of the landlord at the time that foreign wiring was strongly suspected.  Not promptly placing the account in the landlord’s name encourages dilatory behavior, as occurred here, to the undoubted frustration of one or more tenants.


As in Del Vecchio, we believe that the imposition of a civil penalty on PPL is justified.  We have come to this conclusion because the facts in this case meet the standards we established in Rosi v. Bell Atlantic – Pennsylvania, Inc. at Docket No. C‑00992409 (Order entered March 16, 2000), regarding the amount of civil penalty to be assessed.  While Rosi involved telecommunications industry slamming, the Commission has utilized the standards therein established as a basis to develop the amount of civil penalties in cases regarding other utility issues.  Pennsylvania Public Utility Commission v. NCIC Operator Services, Docket No. M-00001440 (Order entered December 21, 2000).  


The first standard to be considered is whether the violation was intentional or negligent.  If the violation were intentional, the Commission will start with the presumption that the penalty will be in the range of $500 to $1,000 per day.  If, on the other hand, the violation were negligent, the Commission will start with the presumption that the penalty will be in the range of zero dollars to $500 per day.  This first Standard is generic in nature and can easily be applied to any utility type.  We believe, in this instance, that PPL’s violations were negligent and, therefore, will carry a penalty in the lesser of the two ranges mentioned above.  


The next two standards are phrased in Rosi to address the issue of slamming; however, they are to be used in other utility penalty cases beyond those involving slamming.  The second Rossi Standard addresses the promptness with which the utility took steps to correct the issue, and the third Rosi standard questions whether the utility initiated procedures to prevent this (foreign load) from occurring again.  The Complainant contacted PPL on March 23, 2004.  While PPL’s response to the initial foreign load complaint was appropriate, its follow-up was frustrated by the landlord’s lack of cooperation.  (I.D. at 1, 2).  It was at this point in time that the account should have been placed in the landlord’s name.  The Complainant vacated her apartment on February 1, 2005, but it was not until September 1, 2005, that the landlord granted access to PPL to both apartments.  (FOF Nos. 17, 18).   


The fourth and fifth Rosi standards question the number of customers impacted by the violation, and whether the recommended penalty arises from a settlement or a litigated proceeding.  As presented in this proceeding, only one customer was impacted by this fully-litigated proceeding.  Standards six and seven question the compliance history of the utility, and whether the utility cooperated with the Commission in attempting to correct the problem.  PPL has a good compliance history with the Commission; however, the foreign wiring investigation did not occur until seven months after the Complainant vacated the premises and another tenant moved in.  PPL’s position is that it could not conduct a full investigation without access to the entire property and the property owner did not provide such access until September 1, 2005.  We agree with the ALJ that the burden was inappropriately placed on the Complainant to arrange for the inspection of the entire building even though she was not authorized to provide full access.  Section 1529.1 requires utilities to place accounts in the name of the property owner upon discovery of foreign wiring.  66 Pa. C. S. § 1529.1.  As noted by the ALJ, in Del Vecchio, we found that Section 1529.1 was also intended to place the burden of a foreign wiring problem on the property owner and not on the tenant.  (I.D. at 16).  


The eighth and ninth standards consider the amount necessary to deter future violations and consider past Commission decisions regarding similar issues.  As previously stated, the penalty will fall within the lesser of the two ranges specified in the first Standard.  Regarding past Commission decisions addressing foreign load, this is the first time that we have addressed the situation here where a foreign wiring investigation could not be conducted until after the Complainant had moved and where the owner of the property is the party delaying the investigation.  And lastly, the tenth Rossi standard is other relevant factors.
Consistent with the policy we established in Del Vecchio, PPL should have transferred responsibility for service effective the first billing period that the company suspected that there was foreign load.  Accordingly, a civil penalty of $500.00 is appropriate, as is rebilling the account for the period March 23, 2004, to February 1, 2005.  PPL is to recalculate the billing for this period, refunding all payments made by the Complainant over the $666.86 debit balance that remained at the time the Complainant discontinued service.  The account balance for the entire period from March 23, 2004, through February 1, 2005, is to be transferred into the name of the landlord.  Of course, it is proper for PPL to attempt to collect these amounts from the landlord.  Therefore, based upon the discussion of the Rossi Standards, we shall modify the ALJ’s recommendation, based upon our finding that PPL’s violation was negligent, to $500;
THEREFORE,


IT IS ORDERED:


1.
That the Initial Decision of ALJ Melillo is adopted as modified regarding the civil penalty imposed.


2.
That the Complaint of Linda Franckowiak against PPL Electric Utilities Corporation at Docket No. C-20054687 is sustained.


3.
That within sixty days of the entry of this Opinion and Order, PPL Electric Utilities is to recalculate the billing for March 23, 2004, until February 1, 2005, as shown in PPL Hearing Exhibit No. 1, refunding all payments made by Linda Franckowiak over the $666.86 debit balance that remained at the time she discontinued service.


4.
That within sixty days of the entry of this Opinion and Order, PPL Electric Utilities is to transfer the remaining account balance for the entire period from March 23, 2004, through February 1, 2005, into the name of Dean McCartney, the landlord.


5.
That within twenty days of the date of entry of this Opinion and Order, PPL Electric Utilities Corporation shall pay a civil penalty in the amount of $500 by submitting a certified check for that amount to:






James J. McNulty, Secretary





Pennsylvania Public Utility Commission






P. O. Box 3265






Harrisburg, PA 17105-3265



6.
That this Complaint proceeding is terminated and that the record thereof is marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  May 4, 2006

ORDER ENTERED:  July 3, 2006
	�	Also referred to as foreign load.


	�	See, 66 Pa. C.S. § 1529.1, the section of Act 54 which addresses foreign wiring in rental property.


	�	One of the PPL exhibits, PPL Hearing Exhibit No. 1, is the Account Activity Statement of the Complainant from March 4, 2003, until July 22, 2005.


	�	 ALJ Finding of Fact No. 9.


� 	Foreign load is any consumption that is not related to the customer’s usage.


	�	 Here, the record is insufficient to determine whether PPL violated 52 Pa. Code § 56.151. 
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