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HISTORY OF THE PROCEEDING

On February 9, 2006, Nancy L. Talley (Complainant) filed a complaint against UGI Utilities, Inc. (Respondent) asserting that the Respondent over billed her for natural gas service for the period after she moved from her residence at 2436 Reel Street, Harrisburg.  According to the Complainant, when she moved from her residence at 2436 Reel Street, she turned the thermostat on her furnace to its lowest setting in order to keep the water pipes in the house from freezing.  The Complainant alleges that the bills she received from the Respondent were far in excess of what they should be for a vacant house with the heat turned down.  The Complainant requests that the Commission investigate what she characterizes as price gouging by the Respondent.  

Respondent filed an answer to the complaint on March 7, 2006.  The Respondent denies that the bills it has sent to the Complainant are incorrect.  The Respondent asserts that the Complainant questioned the amount of her gas bill on several occasions but declined a meter test investigation when it was offered by the Respondent.  The Respondent also contends that the Complainant has failed to pay the natural gas service bills for the property at 2436 Reel Street for November and December, 2005 as well as January, 2006 which total $1152.22.  The Respondent requests that the Commission deny the complaint. 
By hearing notice dated April 10, 2006, the Commission scheduled a telephonic hearing for this matter on May 9, 2006 at 10:00 a.m., and assigned the case to me.  I issued a standard prehearing order on April 12, 2006 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  I conducted the initial hearing as scheduled on May 9, 2006.  
The Complainant presented testimony and sponsored thirteen exhibits that I admitted into the record.  Larry R. Crayne, Esquire represented the Respondent, which sponsored five exhibits that I admitted into the record.  The initial hearing resulted in a transcript of thirty pages.  The record closed on June 8, 2006, the date the transcript was filed with the Secretary’s Bureau.
FINDINGS OF FACT



1.
The Complainant in this case is Nancy Talley, who resides at 105 Fawn Ridge North, Harrisburg, Pennsylvania.  (N.T. 6)


2.
The Complainant has resided at 105 Fawn Ridge North since December 3, 2005.  (N.T. 6)



3.
The Complainant resided at 2436 Reel Street, Harrisburg, Pennsylvania from approximately 1967 to December 3, 2005.  (N.T. 6-7)


4.
The residence at 2436 Reel Street is a duplex.  (N.T. 7)



5.
After the Complainant moved from the residence at 2436 Reel Street, the property was vacant until April 1, 2006 when the Complainant began renting the property.  (N.T. 7)



6.
When the Complainant moved from the residence at 2436 Reel Street, she turned the thermostat for the furnace to either fifty or fifty-five degrees.  (N.T. 8-9)



7.
The residence at 2436 Reel Street is heated by a gas fired steam furnace.  (N.T. 9) 


8.
The Respondent in this case is UGI Utilities, Inc.  (N.T. 8-10)


9.
Complainant received natural gas service from the Respondent the entire time she has resided at 2436 Reel Street.  (N.T. 10)



10.
The Complainant informed Respondent by telephone on November 30, 2005 that she was moving from the residence at 2436 Reel Street and that Respondent should send the bills for that property to her new address at 105 Fawn Ridge North.  (N.T. 9-10) 


11.
The Complainant contacted the Respondent when she started receiving natural gas bills that she thought were too high.  (UGI Ex. R-3, R-4, R-5)



12.
The Complainant made a payment for natural gas service at the 2436 Reel Street property in November, 2005 in the amount of $88.74.  (N.T. 23-24, UGI Ex. R-1, Complainant Ex. 2)


13
The Complainant has not made any payments for natural gas service at the 2436 Reel Street property since November, 2005.  (N.T. 21,UGI Ex. R-1) 



14.
 Respondent billed Complainant for natural gas service for the property at 2436 Reel Street on the basis of meter readings after the Complainant questioned the amount of the bills.  (N.T. 24-25, UGI Ex. R-3, R-4, R-5)



15.
Respondent offered to perform a high bill investigation and meter test for the property at 2436 Reel Street for a charge of $76.00 but Complainant did not accept the offer.  (UGI Ex. R-3, R-4, R-5) 


16.
Complainant’s natural gas usage at the 2436 Reel Street property declined during the time period October, 2005 through March, 2006 from the usage for the same months in previous years.  (N.T. 19-20, UGI Ex. R-2)



17.
The Complainant’s balance due for natural gas service at the 2436 Reel Street property is $1,300.48.  (UGI Ex. R-1, N.T. 21)



18.
The balance due in the amount of $1,300.48 is for the time period from November, 2005 to April, 2006.  (UGI Ex. R-1, Complainant Ex. 6, N.T. 21)

DISCUSSION

The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish her case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  To meet her burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950). 
The Complainant here alleges a billing dispute.  Therefore, the Complainant's burden of proof is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980). In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities. If the Complainant has submitted such evidence, the burden of going forward with evidence shifts to the Respondent.  If the Respondent fails to rebut the Complainant’s evidence, then the Complainant would prevail.  If the Respondent places into the record evidence to rebut the Complainant's prima facie case, the burden of going forward with the evidence shifts back to the Complainant.  In order to satisfy the burden of proof, a Complainant must rebut the Respondent’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the Complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980).

The Commonwealth Court has explained the Commission’s ruling in Waldron in Milkie v. Pennsylvania Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001) The Commonwealth Court determined that the Commission’s holding that the Complainant must establish certain specific elements in order to make out a prima facie case is too restrictive.  The Commonwealth Court ruled that even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate; the customer may prove her case by circumstantial evidence that the metered usage exceeded actual usage.  This rule protects the Complainant from dismissal because of her inability to produce direct proof that the meter malfunctioned.  As noted above, the burden of proof always remains with the Complainant and if the utility  presents evidence that is co-equal or greater in weight than the Complainant’s, the Complainant will not have met her burden of proof.  The Court emphasized that the mere proof by the utility that its measuring devices are accurate is no longer the sole determinant of whether there is a basis to a complaint of over billing.  Burleson v. Pennsylvania Pub. Util. Comm’n, 461 A.2d 1234 (Pa. 1983).
Turning to the merits of the case, the Complainant contends that the amount the Respondent has billed her for natural gas service for the property at 2436 Reel Street is too high because when she vacated the property in December, 2005, she turned the thermostat for her furnace down to fifty or fifty-five degrees or as low as it would go.  (N.T. 8-9)  She did not have the natural gas service shut off because she did not have the water service to the property shut off and was concerned that the water pipes would freeze and break if she turned the furnace off.  The Complainant asserts that her natural gas usage should have been substantially lower after December, 2005 than when she occupied the residence at 2436 Reel Street and that her natural gas bills should have been substantially lower. The Complainant argues that it could not cost as much as the Respondent contends to provide natural gas service to heat the property under these circumstances.  The Complainant’s contentions are incorrect.
Even though the Complainant had turned the thermostat for her furnace down as low as it would go, the furnace would still use more than a minimum amount of natural gas in order to maintain a temperature of fifty to fifty-five degrees during the period after December, 2005 until April, 2006.  That period of time would normally be the coldest time of the year and it would be reasonable to expect that the furnace would operate frequently in order to keep the dwelling at fifty or fifty-five degrees.  Apparently, when the Complainant set the thermostat as low as it would go, she expected that the furnace would not operate frequently.  This might be the case during the spring and summer months but not in the middle of winter.  The Complainant could have shut off the natural gas service and water service at the 2436 Reel Street property when she moved in order to eliminate the natural gas bills and the possibility of the water pipes freezing and breaking.  For whatever reason, the Complainant chose not to do this.
When the Complainant received bills from the Respondent for natural gas service, she contacted the Respondent questioning the amount of the bill.  (UGI Ex. R-3, R-4, R-5)  In response, the Respondent read the meter and verified that the amount of the bill was accurate.  After reading the meter, the Respondent offered to perform tests on the meter at 2436 Reel Street in order to verify that it was working properly for a fee of $76.00.  (UGI Ex. R-3, R-4, R-5)  The Complainant did not accept this offer.  The Respondent acted reasonably in response to the Complainant’s inquiries regarding the amount of her bills.  
The evidence shows that the Complainant’s natural gas usage did decline from her usage in previous years but her gas bill did not due to the increased cost of natural gas.  Reviewing the Respondent’s usage comparison marked as Exhibit R-2 it is clear that for the period from October 27, 2005 through March 31, 2006 the total usage was half what it was for the same months the previous two years.  (N.T. 19-20)  However, the total amount of the natural gas bills for the period from October 27, 2005 through March 31, 2006 was not half what it was for the same months for the previous two years but was only a few hundred dollars less.  This can be explained by a significant increase in the cost of natural gas.  

Taking the total amounts due for the three time periods set forth in UGI Ex. R-1 and dividing it by the usage reveals that the per unit cost for natural gas has increased substantially during the time period spanning 2003 to 2006.  The chart below illustrates how the per unit cost for natural gas service to the property at 2436 Reel Street has increased.   
	
	2003-2004
	2004-2005
	2005-2006

	 Total Amount
	$1,875.88
	$2,056.81
	$1,496

	Total Usage
	   1769
	    1662
	     888

	Per unit cost
	$1.059
	$1.237
	$1.684


From this it appears that the per unit cost for the natural gas service the Respondent provided to the Complainant increased more than fifty percent over the time period.  While the per unit costs illustrated above include taxes and other fees in addition to the actual cost of the natural gas, it roughly illustrates that the Complainant is paying more now than in previous years on a per unit basis for the natural gas service at 2436 Reel Street.  Had the per unit cost remained the same throughout the time period illustrated above, Complainant’s total amount for the period from October 27, 2005 to March 31, 2006 would have been only $940.39 (888 total usage x $1.059 per unit cost 2003-2004) instead of $1,496.12.  Based on the above readings, I conclude that the Complainant’s natural gas usage for the property at 2436 Reel Street did decline but that decline did not translate into a substantially lower natural gas bill due to an increase in the per unit cost for natural gas service.  I conclude that Complainant has failed to establish by a preponderance of the evidence that Respondent has incorrectly billed her.


For the foregoing reasons, I will deny the complaint and enter the following order.  
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701.


2.
Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.


3.
The Complainant has not met her burden of proving that she is entitled to relief.  66 Pa. C.S. §332(a).



4.
The Complainant's burden of proof in this proceeding is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).


5.
The Complainant has not met her burden of establishing a prima facie case pursuant to Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980) and Milkie v. Pennsylvania Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001).


6.
The bills rendered by Respondent to Complainant were true and correct.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of Nancy L. Talley against UGI Utilities, Inc. at Docket No. C-20065864 is hereby denied.


2.
That the record at Docket No. C-20065864 is marked closed.

Date:
June 12, 2006




_______________________



David A. Salapa


Administrative Law Judge
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