BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Erving R. Landing




:











:
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:

C-20055651









:

PECO Energy Company



:
INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On December 8, 2005, Erving R. Landing (Complainant) filed a formal complaint (complaint) against PECO Energy Company (Respondent) alleging that Respondent failed to deduct payments he made on his bill.  On December 21, 2005, Respondent filed an answer denying the material allegations in the complaint.

By Hearing Notice dated February 3, 2006, the parties and I were notified that this case was assigned to me and that an initial hearing was scheduled for March 23, 2006.  On February 14, 2006, I issued a Prehearing Order that informed the parties of certain procedural rules that would be followed in this case.  
The initial hearing was held as scheduled.  Complainant appeared pro se and testified.  Complainant’s wife, Victoria Robertson, also testified.  Complainant introduced eight exhibits, all of which were admitted into evidence.  Lisa Lutz, Esq. appeared on behalf of Respondent.  Respondent presented the testimony of Renee Tarpley, a regulatory assessor for Respondent.  Respondent introduced five exhibits at the hearing, all of which were admitted into evidence.  In addition, under cover letter dated March 27, 2006, Respondent submitted a late-filed exhibit.  Complainant did not submit any written objections to the late-filed exhibit.
  Respondent’s late-filed exhibit is admitted into evidence.
The hearing transcript consists of seventy (70) pages.  The record closed on April 24, 2006.  
FINDINGS OF FACT
1.
Complainant, Erving Landing, and his wife, Victoria Robertson, reside at 1302 Stewart Avenue, Chester, PA 19013.
2.
From March 6, 1998 to August 8, 2003, residential electric and gas service to 1302 Stewart Avenue, Chester, PA 19013, was in the name of Victoria Robertson’s daughter, Robin Robertson.  Tr. 34; PECO Exs. 2, 4.

3.
On August 8, 2003, an account for electric and gas service to the Stewart Avenue residence was established in Complainant’s name.  PECO Ex. 2.

4.
On September 17, 2003, Complainant agreed to assume responsibility for payment of the final account balance of Robin Robertson in the amount of $337.43.  On October 9, 2003, Robin Robertson’s final account balance of $337.43 was transferred to Complainant’s account.  PECO Exs. 1, 2, 4.
5.
Complainant’s bill for usage during the period from August 8, 2003 to August 25, 2003, was delayed due to problems that Respondent was experiencing due to the inaccurate readings being transmitted over the gas automatic meter reading (AMR) device installed at Complainant’s residence.  Tr. 31; Complainant Exs. 1, 3, 4; PECO Exs. 1, 4.
6.
On September 10, 2003, Respondent sent Complainant a bill for usage during the period from August 8, 2003 to August 25, 2003.  The bill included $93.77 for electric service (based on an actual reading), $14.21 for gas service (based on an estimated reading) and a $6.00 fee for the transfer of Robin Robertson’s final account balance, for a total bill of $113.98.  Tr. 31-32; Complainant Ex. 3; PECO Exs. 1, 4.

7.
Complainant’s bill for usage during the period from August 25, 2003 to September 24, 2003, was delayed due to problems Respondent was experiencing in receiving inaccurate readings transmitted by the gas AMR device installed at Complainant’s residence.  Tr. 32-33; Complainant Ex. 4.
8.
On October 2, 2003, Respondent sent Complainant a bill for usage during the period from August 25, 2003 to September 24, 2003.  The bill included the $113.98 balance from the previous bill, $73.07 for electric service (based on an actual reading) and $30.50 for gas service (based on an actual reading) for a total bill of $217.55.  Complainant Ex. 5; PECO Exs. 1, 4.
9.
On November 13, 2003, Respondent posted a $175.00 payment to Complainant’s account.  PECO Ex. 1 at 1, PECO Ex. 4 .

10.
The bill that Respondent originally sent Complainant for usage during the period from November 21, 2003 to December 23, 2003, included $18.87 for electric service (based on an actual reading) and $814.41 for gas service (based on an estimated reading) for total new charges in the amount of $833.28.  However, Respondent cancelled that bill and re-billed Complainant.  The new bill included $18.87 for electric service (based on an actual reading), $122.62 for gas service (based on an actual reading), and $15.00 toward the arrears (pursuant to a payment agreement that Complainant entered into with Respondent in December 2003) for total new charges in the amount of $156.49.  Tr. 38-39; Complainant Ex. 6; PECO Exs. 1, 4.
11.
On February 3, 2004, Respondent posted a $100.00 payment to Complainant’s account.  PECO Ex. 1 at 2.

12.
Bills rendered by Respondent subsequent to the initial bill for usage during the period from November 21, 2003 to December 23, 2003, have been based on actual meter readings.  Tr. 39; PECO Exs. 1, 4.

13.
On September 20, 2005, Respondent confirmed Complainant’s eligibility for participation in its CAP Rate Program through the receipt of financial information regarding Complainant’s financial condition.  As a CAP Rate customer, Complainant receives a 50% discount on his first 500 kwh of electric usage each month, and an approximately 20% discount on gas usage each month.  Tr. 28-29, 54-55.

14.
On September 20, 2005, Respondent entered into a second payment agreement with Complainant.  The second payment agreement required Complainant to pay budget billing plus $10.00 a month toward his arrearage.  Tr. 54-55.
15.
As of the hearing on March 23, 2006, Complainant’s calculated budget amount was $116.00.  Tr. 55.

16.
As of the hearing on March 23, 2006, Complainant’s account balance was $1, 696.64.  Tr. 51; PECO Ex. 1 at 4. 
DISCUSSION


Section 701 of the Public Utility Code, 66 Pa.C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa.C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Commission, 578 A.2d 600, 602 (1990), alloc. den., 602 A2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant alleges that certain bill payments that he and his wife made to Respondent were not posted to his account.  Complainant also seeks an explanation regarding certain bills that he received from Respondent.  Complainant suggests that those bills were improper.


Complainant’s wife, Victoria Robertson, claims that she made a $175.00 payment in November 2003 and that Complainant made an $80.00 payment in November 2003 that were never posted to the account.  Tr. 10.  In support of her testimony that the $80.00 payment was made, Ms. Robertson produced a Bureau of Consumer Services (BCS) decision dated August 8, 2005 (Complainant Ex. 8).  Tr. 63-64.  The BCS decision provides at paragraph 3 of its conclusions: “That according to company records, Mrs. Landing payments of $170.00 and $80.00 were made towards the account.”  Complainant Ex. 8.  (The reference to “Mrs. Landing” is to Ms. Victoria Robertson.)  Ms. Robertson also claims that a $100.00 payment was made on January 30, 2004, that was not posted to the account.  Tr. 16-22.  Ms. Robertson further claims that a $100 payment made in February 2004 was also not posted to the account.  Ms. Robertson produced a receipt dated January 30, 2004 from a cash checking agency, of a $100.00 payment made to Respondent (Complainant Ex. 7).  Ms. Robertson stated however that she could not find the receipt of the $100.00 payment made in February 2004.  Tr. 19-20, 22.



Respondent’s witness, Ms. Tarpley, showed that the following payments were posted to Complainant’s account: $175.00 on November 13, 2003; and $100.00 on February 3, 2004.  Tr. 38, 49-50; PECO Exs. 1, 4.  Ms. Tarpley testified that although the receipt for the $100.00 payment is dated January 30, 2004, Respondent did not receive the payment until February 3, 2004, at which time it posted the amount to Complainant’s account.  Tr. 49-50.  Ms. Tarpley testified that Respondent’s records do not reflect an $80.00 payment in November 2003.  Tr. 62; PECO Ex. 1.  Ms. Tarpley testified that the paragraph in the BCS decision that Ms. Robertson relied upon was in error.  Tr. 64-65.  Respondent submitted its “Final position to BCS” (PECO Late-Filed Ex. 6) which provides in pertinent part: “Per Mrs. Landing payments of $170.00 and $80.00 were made towards the account.”  I note that Respondent’s records also do not reflect the $100.00 payment that Ms. Robertson stated was made in February 2004 in addition to the $100.00 payment made on January 30, 2004.  See, PECO Ex. 1 (Complainant’s account statement). 


Evidence of record shows that Respondent credited to Complainant’s account the $175.00 payment it received on November 13, 2003 and the $100.00 payment it received on February 3, 2004.  Complainant did not provide proof of an $80.00 payment made in November 2003.  Respondent was able to persuasively show that BCS misstated the information that Respondent provided to it.  Respondent showed that contrary to the BCS decision, Respondent did not inform BCS that Respondent’s records reflect that payments in the amount of $170.00 and $80.00 were made.  Rather, Respondent informed BCS that it was Mrs. Landing’s allegation that $170.00 and $80.00 payments were made.  I also find that Complainant did not prove that a $100.00 payment was made in February 2004 in addition to the $100.00 payment made on January 30, 2004.  More persuasive evidence was required than Ms. Robertson’s testimony that the payments were made.  While Ms. Robertson produced a receipt for the $100.00 payment made on January 30, 2004, no documentary evidence was produced in support of the allegation that another $100.00 payment was made in February 2004.  For all of the foregoing reasons, I find that Complainant did not meet his burden of proving that Respondent failed to post payments to his account.



Complainant also seeks explanations in regard to certain bills that he received from Respondent.  Complainant suggests that the bills were improper. 


The first bill questioned by Complainant was his initial bill for residential electric and gas service.  The initial bill dated August 27, 2003, for usage from August 8, 2003 to August 25, 2003 (Complainant Ex. 1) showed $.00 charges. The bill stated however that: “Your bill for the period Aug. 8 to Aug. 25 has been delayed.  We are sorry for the inconvenience and will correct this situation as soon as possible.”  Complainant Ex. 1.  Respondent’s witness, Ms. Tarpley, explained that the delay in billing was due to false reads being transmitted from the gas AMR device installed at Complainant’s residence.  However, on September 10, 2003, Respondent sent Complainant a bill for usage during the period from August 8, 2003 to August 25, 2003 (Complainant Ex. 3).  The bill included $93.77 for electric service (based on an actual meter reading), $14.21 for gas service (based on an estimated reading) and a $6.00 fee for the transfer of Robin Robertson’s final account balance, for a total bill of $113.98.



Complainant also questioned the bill dated September 26, 2003, for usage during the period from August 25, 2003 to September 24, 2003 (Complainant Ex. 4).  That bill included a balance of $113.98 from the previous bill, but $.00 in the way of new charges.  Similar to the initial bill, that bill also included a message stating that the bill for usage during that particular period was being delayed.  Ms. Tarpley testified that the reason for the delay was again the difficulty that Respondent was having with the readings transmitted from the gas AMR device.  However, on October 2, 2003, Respondent sent Complainant a bill for usage during the period from August 25, 2003 to September 24, 2003 (Complainant Ex. 5).  The bill included the $113.98 balance from the previous bill, $73.07 for electric service (based on an actual reading) and $30.50 for gas service (based on an actual reading) for a total bill of $217.55.


Complainant also questioned the first bill that he received for usage during the period from November 21, 2003 to December 23, 2003 (Complainant Ex. 6).  That bill included $18.87 for electric service (based on an actual reading) and $814.41 for gas service (based on an estimated reading) for total new charges in the amount of $883.28.  Ms. Tarpley testified that Respondent however, cancelled that bill and re-billed Complainant based on an actual reading of his gas meter.  The new bill included $18.87 for electric service, $122.62 for gas service and $15.00 toward Complainant’s arrears (pursuant to a payment agreement) for total new charges in the amount of $156.49.



I find that Respondent adequately explained the bills that Complainant questioned and showed that the re-billings and re-billed amounts were just and reasonable.  66 Pa. C.S. §1301; 52 Pa. Code §56.12.  I therefore find that Complainant failed to meet his burden of proving the contrary. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2.
Complainant had the burden of proof.

3.
Complainant failed to meet his burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by Erving R. Landing against PECO Energy Company at Docket No. C-20055651 is dismissed.

2.
That this case be marked closed.

Date: May 9, 2006



__________________________________________






Charles E. Rainey, Jr.






Administrative Law Judge
	� 	At the hearing, I directed Complainant to submit to me in writing within a given period of time, any objections he had to the admission into evidence of the late-filed exhibit that Respondent received permission from me to submit.  Tr. 68.
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