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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Verizon North Inc. (Verizon North) to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur issued on February 21, 2006, in the above-referenced proceeding. 
History of the Proceeding
On August 12, 2004, Jean Reese (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Verizon North at Docket No. C‑20043520.  In the Complaint, the Complainant alleged that areas closer to the 298 exchange of the New Tripoli exchange area are local long distance while areas further away are local.  The Complainant requested that the Commission order Verizon North to extend the local calling areas to include the exchanges 769 and 799 in the Schnecksville area.
On August 25, 2004, Verizon North filed its Answer to the Complaint.  Verizon North’s Answer averred that the Complainant is assigned to the New Tripoli exchange, that its local calling area is sufficient to meet the needs of most customers and that the company offers a number of discount calling packages by which a customer can receive discounted toll calling privileges.  To augment the local calling area would involve extending the service area, which Verizon North averred is not warranted.  Verizon North asked that the Commission dismiss the Complaint.

On January 7, 2005, Verizon North moved to join Ironton Telephone Company (Ironton TC) as an indispensable party on the basis that the requested EAS route terminated in Ironton’s exchange.
  (Ironton St. No. 1, p. 2).  On January 19, 2005, the ALJ granted the unopposed Motion to Join Ironton Telephone Company.  (I.D. at 2, FOF No. 3).
On May 17, 2005, a hearing in this matter was held.  The Complainant appeared pro se, and Verizon North and Ironton TC were both represented by counsel.  The Complainant submitted one exhibit, Verizon North submitted proprietary and non-proprietary written testimony of one witness and Ironton TC submitted 5 exhibits and the written testimony of one witness.  All the submitted exhibits and written testimony were admitted into the record.  A written transcript of the hearing was produced comprising 129 typewritten pages.



By Initial Decision issued February 21, 2006, the ALJ determined that a polling of the customers was necessary before a final resolution could be reached in this matter.  The ALJ found that the Complainant had met her burden of proof of showing that polling the Verizon North 298 exchange customers to determine if they want to accept the cost of an extended area for local calling is warranted.  (I.D. at 11).  By so doing, the ALJ neither granted nor denied the relief sought by the Complainant.  Verizon North filed Exceptions to the Initial Decision on March 13, 2006.  Reply Exceptions were filed by the Complainant on March 23, 2006.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


Before discussing the Exceptions, we will review the requirements of law regarding the burden of proof in proceedings before this Commission.  As the proponent of a rule or order of this Commission, the Complainant in this proceeding bears the burden of proof.  (66 Pa. C.S. § 332(a)).  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means that one  party has presented evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other side.  If a party has satisfied its burden of proof, it must then be determined whether the opposing party has submitted evidence of “co-equal” value or weight to refute the first party's evidence.  Morrissey v. Commonwealth of Pennsylvania, Department of Highways, 424 Pa. 87, 225 A.2d 895 (1987).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made thirty-three Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order. 


Furthermore, any order of this Commission must be based on substantial evidence.  Dutchland Tours, Inc. v. Pennsylvania Public Utility Commission, 337 A.2d 922, 925 (Pa. Cmwlth. 1975).  The term “substantial evidence” has been defined by the Pennsylvania courts as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Murphy v. Department of Public Welfare, White Haven Center, 480 A.2d 382, 386 (Pa. Cmwlth.1994); Erie Resistor Corporation v. Unemployment Compensation Board of Review, 166 A.2d 96, 97 (Pa. Super. 1961).


The Commission’s Extended Area Service (EAS) regulations, at 52 Pa. Code §§ 63.71‑63.77, set forth the criteria used to determine when the provision of an EAS is appropriate.  Section 63.77 states, as follows:

The Commission will consider the following criteria in evaluating EAS complaints: 

(1)
The amount of toll charge traffic between the two exchanges.

(2)
The cost to the utility of implementing extended area service. 

(3)
The potential increase in local service charge due to implementation of EAS versus the current cost to subscribers for inter-exchange toll calls. 

(4)
The demography and the proximity of the exchanges as indicating community of interest. 

(5)
The availability of alternatives to EAS.


(6)
The economic effect on the community if the local service area is not extended.


In our Order entered January 12, 1989, at Docket No. I-80090338, we adopted these regulations, and they became effective March 18, 1989.  Pennsylvania Bulletin, Volume 19, No. 11, at 1179.  In that Order, we provided guidelines for the evaluation of EAS complaints:

Overall, the Commission has looked to whether the boundaries of the local calling areas created artificial and inequitable economic boundaries within an otherwise cohesive community.  It is community, not individual, needs, which has been our overriding concern.  EAS should not be viewed as merely an alternative to inter-exchange toll rates.  
In adjudication of complaint proceedings, EAS will normally not be ordered, unless the usage standards established in §63.74 are met.  However, the Commission will examine all circumstances of record in each individual case.  
Id. at 1181.  

As stated by the ALJ, we will consider the regulatory criteria and balance the interests of all those whom the decision will affect, e.g., the Complainant, other members of the community, business and residential customers and the affected telephone utilities.  Application of the EAS criteria assures that a minority of customers in an exchange do not receive preferential rate treatment subsidized by a majority of customers in that exchange, who would pay for any additional facilities necessary to provide the EAS.  Conversely, the regulations allow an EAS where circumstances warrant it.  (I.D. at 7-8).


Verizon North’s first four Exceptions relate to the evidence relied upon by the ALJ in finding that the demography and the proximity of the exchanges indicate a community of interest.  In Exception No. 1, Verizon North disputes the ALJ’s Finding of Fact No. 18 which stated that the community of interest of New Tripoli customers includes Schnecksville.  According to the ALJ, this finding was supported by the Complainant’s testimony and Mr. George’s testimony.  (Finding of Fact No. 23).  Verizon North observes that the Complainant was the only New Tripoli customer who testified in this case.  Verizon North also called attention to the low calling volume produced by Verizon North’s March 2005 traffic study.  (Exc. at 1-2).


As noted, Ironton TC was joined as an indispensable party since the termination point of the requested EAS is in Schnecksville, a community in Ironton TC’s service territory.
 (Tr. at 37-39, 41-42).  Mr. George, the president of Ironton TC, has considerable knowledge of the area and the telecommunications industry.  



The ALJ stated that it was apparent that Schnecksville was part of New Tripoli’s community of interest.  We disagree.  While this may be apparent to the two witnesses, it is not apparent to us from the record in this case that there is a community of interest and it is the record on which we must base our findings.  The Complainant has not shown that the community of New Tripoli is in favor of EAS.  The Complainant has testified that Schnecksville is within New Tripoli’s community of interest.  However, the fact remains that the record reflects the views of only one New Tripoli witness, and our decision must be based on the expressed views of a greater number of Verizon North customers in the New Tripoli exchange.  Even though Schnecksville may, in actuality, be within the community of interest of New Tripoli residents, the evidence of record has not established that fact.  While the Complainant has gone to considerable trouble to get signatures on a petition, that petition does not have the necessary support in this record for our consideration.  Therefore, Verizon North’s Exception No. 1 is sustained, and Finding of Fact No. 18 is stricken.  



Verizon North’s Exception No. 2 takes issue with the ALJ’s Findings of Fact Numbers 20 through 23 because each of these findings is based on Mr. George’s statements and opinions.  (Exc. at 3-6).  We agree with Verizon North that Mr. George’s statements are irrelevant in determining if EAS to the Ironton exchange is warranted because Ironton customers have no standing to seek EAS from the new Tripoli exchange.  The standing for such a request lays solely in the New Tripoli exchange customers.  (Exc. at 4).  As such, Verizon North’s Exception No. 2 is granted, and Findings of Fact Nos. 10 through 13 are stricken.
In its Exception No. 3, Verizon North objects to the ALJ’s Finding of Fact No. 27 because the longitude and latitude mentioned in this finding are not in the record.  According to our regulations at 52 Pa. Code § 5.408, official notice or judicial notice of facts may be taken by the Commission or the presiding officer.  Verizon North’s Exception No. 3 is not granted on this basis.
On the other hand, Verizon North’s statements regarding the fact that EAS decisions are based on exchanges rather than towns is correct.  (Exc. at 6)  While that is true, we must also heed customers’ statements which are often expressed in terms of towns rather than exchanges.  However, in the end, our decision must be based on the exchanges at issue, not just the towns within the exchanges.  For that reason, we will grant Verizon North’s Exception No. 3.  Finding of Fact No. 27 will be stricken.



In its Exception No. 4, Verizon North objects to the ALJ’s discussion of the fourth criterion in Section 63.77, 52 Pa. Code § 63.77.  Verizon North believes that the ALJ should not have relied upon Mr. George’s opinions and an inspection of a Pennsylvania map to find a community of interest.  As determined in our discussion of Verizon North’s Exception No. 2, the evidence presented by the Complainant, Mr. George and an inspection of a Pennsylvania map is not sufficient to establish the existence of a community of interest for the requested EAS.  The Complainant is the only customer in this proceeding.  Standing alone, her testimony concerning her need to call the Schnecksville area exchange is insufficient to establish the needs of the new Tripoli community as a whole to call the Schnecksville area.  The ALJ’s assumption that customers would be annoyed by the current calling area scenario does not satisfy any of the criteria required for the granting of an EAS.  As such, Verizon North’s Exception No. 4 is granted.


In its Exception No. 5, Verizon North takes issue with the ALJ’s application of the Criteria at 52 Pa. Code § 63.77.  (I.D. at 9-10).  In this Exception, Verizon North examines the evidence it submitted relating to each of the EAS criteria.  With regard to Criteria No. 1, we must disagree with Verizon’s estimation of the value of its toll traffic study.  In our Order at Docket No. I-00940035, we waived the requirement requiring local exchange companies to file biennial traffic usage studies.  At that time, we observed:
With the increased level of competition in the local service market, there is a blurring of the distinction between local and toll calls.  An Incumbent Local Exchange Carrier’s (ILEC) local calling area has been subject to regulation, but Competitive Local Exchange Companies (CLECs) have the option to expand that local calling area.  As that occurs, it becomes difficult to compare and analyze traffic over a particular route when one company charges toll rates for that route and another considers it a local call.  For these and other reasons, traffic usage studies submitted by ILECs may not reflect compete or accurate data.  

In Re: Formal Investigation to Examine and Establish Updated Principles and Policies for Telecommunications Services in the Commonwealth Report and Recommendation of the Universal Service Task Force (Monitoring and Reporting/Subscribership Subcommittee), Docket No. I-00940035, 1999 Pa. PUC LEXIS 11, *8 (June 30, 1999).


Therefore, since Verizon North’s traffic study is based on its own customers’ toll calls, it is not an accurate indicator of the toll traffic between the exchanges at issue.  The availability of alternatives such as cell phones would also weigh against the accuracy of the study.  Verizon North’s Exception No. 5 is denied.




In its Exception No. 6, Verizon North objects to the ALJ’s Conclusion of Law No. 3 that the Complainant met her burden of showing that polling the Verizon North Inc. 298 (New Tripoli) exchange customers to determine if they want to accept the cost of an extended area for local calling is warranted.  (I.D. at 11).  For the reasons set forth in the discussion of Verizon North’s Exception Nos.1, 2, 3 and 4, we grant Exception No. 6.  The testimony of just one customer requesting EAS to exchanges 769 and 799 cannot justify time and expense associated with the polling of the 298 exchange customers to determine if they want to accept the increase in rates associated with an extended local calling area.  


Verizon North’s Exception No. 7 pertains to the manner in which a poll that may be ordered by the Commission should be conducted.  Since we are not ordering Verizon North to conduct a polling of the 298 exchange customers, it is not necessary to consider this Exception since it is rendered moot.
Conclusion
Upon review and consideration of the record of this proceeding, we find that the Complainant has not met her burden of proof.  As a result, we shall modify and reverse the ALJ’s Initial Decision consistent with the discussion herein and dismiss the Compliant; THEREFORE,


IT IS ORDERED:



1.
That the Initial Decision of Administrative Law Judge Ember S. Jandebeur in the above referenced proceeding is modified and reversed consistent with this Opinion and Order.



2.
That the Exceptions of Verizon North are granted, in part, and denied, in part, consistent with the discussion herein.



3.
That the Complaint of Jean Reese against Verizon North Inc. is dismissed for failure of the Complainant to bear her burden of proof.

 


4.
That the proceeding docketed at C-20043520 is marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  June 22, 2006
ORDER ENTERED:  June 27, 2006
	�	The village of Schnecksville is located in the Ironton TC exchange area. 


	�	Ironton TC has only one exchange and New Tripoli is part of Ironton TC’s local calling area.
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